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A Note About this Online Publication of the Digest

| am pleased to present this online version of the Digest of United States Practice
in International Law for the calendar year 2018.

This is the twenty first edition of the Digest published by the International
Law Institute, and the sixth edition published online by ILI. Each year the U.S.
Department of State has published the Digest of United States Practice in
International Law. From 1989 to 2010 ILI and the State Department co-published a
hard bound edition of the Digest through the active participation of the Department’s
Office of the Legal Advisor. During the latter part of that period, Oxford University
Press joined as co-publisher with ILI and State. Beginning in 2011, the State
Department has posted the entire edition of the Digest on its website. That year ILI
and Oxford University Press also published the Digest as a hard bound edition, and for
the year 2012 ILI published a hard bound edition jointly with the American Society of
International Law.

In light of the general worldwide trend towards online publishing and
the increased reliance on online materials for legal research, ILI has suspended
publication of a hard bound edition of the Digest and in lieu thereof is presenting this
online version of the 2018 Digest on ILI’s website.

This online version exactly duplicates the Digest for 2018 published by the State
Department on State’s website. Selections of materials in this Digest were made solely
by the Office of the Legal Advisor of the State Department, based on judgments as to the
significance of the issues, their possible relevance to future situations, and their likely
interest to government lawyers, their foreign counterparts, scholars and other academics,
and private practitioners.

It is my hope that practitioners and scholars will find this new edition
of the Digest, tracking the most important developments in the state practice of
the United States during 2018, to be useful.

Don Wallace, Jr.
Chairman
International Law Institute
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Introduction

It is my pleasure to introduce the 2018 edition of the Digest of United States Practice in
International Law. This volume reflects the work of the Office of the Legal Adviser
during calendar year 2018, under the leadership of Legal Adviser Jennifer Newstead. The
Digest also covers some international legal developments within the purview of other
departments and agencies of the United States, such as the U.S. Trade Representative, the
Department of the Treasury, the Department of Justice, and others with whom the Office
of the Legal Adviser collaborates. The State Department publishes the online Digest to
make U.S. views on international law quickly and readily accessible to our counterparts
in other governments, and to international organizations, scholars, students, and other
users, both within the United States and around the world.

This volume features explanations of U.S. international legal views in 2018
delivered by representatives of the U.S. government. The Trump administration
announced a new U.S. policy regarding the International Criminal Court (“ICC”),
advising that it would use any means necessary to protect citizens of the United States,
and other non-parties to the Rome Statute, from unjust prosecution by the ICC. The
United States formally commented on two projects of the International Law Commission
(“ILC”) in 2018: the Draft Conclusions on the Identification of Customary International
Law and the Draft Conclusions on Subsequent Agreements and Subsequent Practice.
Jennifer Newstead also delivered remarks on the ILC’s 70" anniversary, addressing
concerns regarding the working methods of the ILC, discussing generally the topics on its
current program of work, and expressing concerns about some new proposed areas of
work. The State Department repeated U.S. support for the territorial integrity of Ukraine
and again condemned Russia’s purported annexation of Crimea in a 2018 statement,
“Crimea is Ukraine” and Secretary of State Pompeo’s “Crimea Declaration,” as well as
several statements at the UN. The State Department released a report documenting
atrocities committed against residents in Burma’s northern Rakhine State during the
course of violence in the previous two years. The President provided a report to Congress
on the “legal and policy frameworks guiding the United States’ use of military force and
related national security operations,” updating the previous report provided in 2016. The
administration’s views were also conveyed in Congressional communications, including
letters regarding U.S. authority to prosecute the campaign against ISIS.

There were numerous developments in 2018 relating to U.S. international
agreements, treaties and other arrangements. U.S. extradition treaties with the Republic
of Kosovo and the Republic of Serbia received the U.S. Senate’s advice and consent to
ratification. U.S. maritime boundary treaties with Kiribati and Micronesia also received
advice and consent to ratification in 2018. The U.S.-Mexico-Canada Agreement
(“USMCA”) was concluded to replace the North American Free Trade Agreement
(“NAFTA”). The United States, Mexico, and Canada also concluded a trilateral
agreement on environmental cooperation. The Department of State provided testimony to
the Senate in support of the Marrakesh Treaty to Facilitate Access to Public Works for
Persons Who Are Blind, Visually Impaired, or Otherwise Print Disabled. The United
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States terminated, withdrew from, suspended its obligations or participation under, or
announced its withdrawal from: the Optional Protocol to the Vienna Convention on
Diplomatic Relations Concerning the Compulsory Settlement of Disputes; the U.S.-Iran
Treaty of Amity, Economic Relations, and Consular Rights; the Universal Postal Union;
the Intermediate-Range Nuclear Forces (“INF”) Treaty; the U.S.-Ecuador Bilateral
Investment Treaty; and the Joint Comprehensive Plan of Action (“JCPOA”) with Iran.
The United States entered into new arrangements in 2018, including new air transport
agreements with the Netherlands with regard to Bonaire, St. Eustatius, and Saba;
Grenada; Belize; the United Kingdom; and Haiti. The United States and Canada began a
series of negotiations in 2018 to modernize the Columbia River Treaty regime. The
United States extended two international agreements and entered into one new agreement
pursuant to the 1970 UNESCO Cultural Property Convention. And the UN Convention
on International Settlement Agreements Resulting from Mediation was concluded at the
68" session of UNCITRAL Working Group 11 in 2018 with U.S. support.

In the area of diplomatic relations, the United States reestablished a permanent
diplomatic presence in Somalia in 2018. Representatives of the United States government
actively and repeatedly called out the Maduro regime in Venezuela through statements
and resolutions at the Organization of American States, the UN, and through U.S.
sanctions. The Department of State declared the chargé d’affaires of the Venezuelan
Embassy and the deputy consul general of the Venezuelan Consulate in Houston
personae non grata. The ordered departure of U.S. Embassy Havana staff instituted in
2017 ended on March 4, 2018, when a new staffing plan went into effect. The State
Department announced the expulsion of 48 Russian officials serving at Russia’s bilateral
mission to the United States and twelve intelligence operatives as well as the required
closure of the Russian Consulate General in Seattle in response to several destabilizing
actions taken by the Russian government. As announced in 2017, the United States
proceeded with the opening of the U.S. Embassy to Israel in Jerusalem and the merger of
U.S. Embassy Jerusalem and U.S. Consulate General Jerusalem in 2018.

The U.S. government participated in litigation in U.S. courts in 2018 involving
issues related to foreign policy and international law. In Trump v. Hawaii, the Supreme
Court held that Proclamation 9645 was a lawful exercise of the broad discretion granted
to the President to suspend the entry of aliens into the United States. The executive
branch complied with a federal court’s preliminary injunction by extending Temporary
Protected Status (“TPS”) for Sudan, Nicaragua, Haiti, and El Salvador. In Animal Science
Products v. Hebei Welcome Pharmaceutical Co., the United States filed an amicus brief
in the Supreme Court and the Supreme Court determined the proper weight to give to a
foreign government’s representation of its law. The Supreme Court held in Jesner v. Arab
Bank that foreign corporations are not proper defendants in actions under the Alien Tort
Statute. The Supreme Court issued its opinion in Rubin v. Iran, agreeing with the U.S.
view that Section 1610(g) of the FSIA does not provide a freestanding basis for attaching
and executing against the property of a foreign state. The United States filed briefs in
several cases in which courts are considering whether they may dismiss, or decline to
exercise jurisdiction over, claims based on the doctrines of international comity and
forum non conveniens, even when the claims are brought under the expropriation
exception in the FSIA. The United States filed a brief opposing a petition for certiorari in
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Paracha v. Trump, a case brought by a detainee at Naval Station Guantanamo Bay, and
the Supreme Court denied the petition for certiorari.

The United States government also participated in a variety of international court
proceedings and arbitrations in 2018. The United States made non-disputing party
submissions in dispute settlement proceedings in cases in 2018 under NAFTA, the
Dominican Republic-Central America-United States-Free Trade Agreement (“CAFTA-
DR”), and the United States-Panama Trade Promotion Agreement (“U.S.-Panama TPA”).
The Iran-U.S. Claims Tribunal began a series of hearings in 2018 on Case B/1, pertaining
to Iran’s former participation in the U.S. Foreign Military Sales program. The United
States was very active at the International Court of Justice (“1CJ”) in 2018. The United
States made oral submissions at The Hague in two cases brought by Iran against the
United States: Alleged Violations of the 1955 Treaty of Amity, Economic Relations, and
Consular Rights and Certain Iranian Assets. Legal Adviser Jennifer Newstead urged the
ICJ to dismiss a case brought against the United States by the Palestinians (Relocation of
the U.S. Embassy to Jerusalem) because consent to the Court’s jurisdiction is lacking in
the absence of treaty relations between the United States and the Palestinians. And the
United States submitted two written statements and made an oral presentation in Legal
Consequences of the Separation of the Chagos Archipelago from Mauritius in 1965, a
case instituted upon a request for an advisory opinion, which was also discussed in Digest
2017.

The Digest also discusses U.S. participation in international organizations,
institutions, and initiatives. At the 61t UN Commission on Narcotic Drugs, the United
States advocated for a global response to the opioid crisis. Later in the year, the United
States co-hosted a high-level event at the UN to announce the “Global Call to Action on
the World Drug Problem.” The United States withdrew from the Human Rights Council.
The United States continued its active participation in the Organization of American
States’ Inter-American Commission on Human Rights through written submissions and
participation in a number of hearings.

Many attorneys in the Office of the Legal Adviser collaborate in the annual effort
to compile the Digest. For the 2018 volume, attorneys whose early and voluntary
contributions to the Digest were particularly significant include Violanda Botet, Mike
Coffee, Jeremy Freeman, Jennifer Gergen, Peter Gutherie, Meredith Johnston, Emily
Kimball, Benjamin Levin, Oliver Lewis, Michael Mattler, Shana Rogers, Shubha Shastry,
and Gene Smilansky. Sean Elliott at the Foreign Claims Settlement Commission also
once again provided valuable input. | express very special thanks to Mae Bowen, Andrew
Bulovsky, Jarrod Carman, Rebecca Childress, Emma DiNapoli, Mahad Ghani, and
Rodolfo Martinez-Don for their review of the Digest chapters, and to Jerry Drake, Rickita
Smith, and Nicholas Stampone for their technical assistance in transforming drafts into
the final published version of the Digest. Finally, | thank CarrieLyn Guymon for her
continuing, outstanding work as editor of the Digest.

Marik String
Acting Legal Adviser
Department of State
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Note from the Editor

The official version of the Digest of United States Practice in International Law for
calendar year 2018 is published exclusively on-line on the State Department’s website. |
would like to thank my colleagues in the Office of the Legal Adviser and those in other
offices and departments in the U.S. government who make this cooperative venture
possible and aided in the release of this year’s Digest.

The 2018 volume follows the general organization and approach of past volumes.
We rely on the texts of relevant original source documents introduced by relatively brief
explanatory commentary to provide context. Introductions (in Calibri font) prepared by
the editor are distinguishable from excerpts (in Times Roman font), which come from the
original sources. Some of the litigation-related entries do not include excerpts from the
court opinions because most U.S. federal courts now post their opinions on their
websites. In excerpted material, four asterisks are used to indicate deleted paragraphs,
and ellipses are used to indicate deleted text within paragraphs. Bracketed insertions
indicate editorial clarification or correction to the original text.

Entries in each annual Digest pertain to material from the relevant year, although
some updates (through May 2019) are provided in footnotes. For example, we note the
release of U.S. Supreme Court and other court decisions, as well as other noteworthy
developments occurring during the first several months of 2019 where they relate to the
discussion of developments in 2018.

Updates on most other 2019 developments are not provided, and as a general
matter readers are advised to check for updates. This volume also continues the practice
of providing cross-references to related entries within the volume and to prior volumes of
the Digest.

As in previous volumes, our goal is to ensure that the full texts of documents
excerpted in this volume are available to the reader to the extent possible. For many
documents we have provided a specific internet citation in the text. We realize that
internet citations are subject to change, but we have provided the best address available at
the time of publication. Where documents are not readily accessible elsewhere, we have
placed them on the State Department website, which was updated in 2019, at
https://www.state.gov/digest-of-united-states-practice-in-international-law/, where links
to the documents are organized by the chapter in which they are referenced.

Other documents are available from multiple public sources, both in hard copy
and from various online services. The United Nations Official Document System makes
UN documents available to the public without charge at
https://www.un.org/en/sections/general/documents/index.html. For UN-related
information generally, the UN’s home page at www.un.org also remains a valuable
source. Legal texts of the World Trade Organization (“WTQ”) may be accessed through
the WTO’s website, at https://www.wto.org/english/docs_e/legal_e/legal_e.htm.

The U.S. Government Printing Office (“GPO”) provides electronic access to
government publications, including the Federal Register and Code of Federal
Regulations; the Congressional Record and other congressional documents and reports;
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the U.S. Code, Public and Private Laws, and Statutes at Large; Public Papers of the
President; and the Daily Compilation of Presidential Documents. The Federal Digital
System, available at https://www.govinfo.gov, is GPO’s online site for U.S. government
materials.

On treaty issues, this site offers Senate Treaty Documents (for the President’s
transmittal of treaties to the Senate for advice and consent, with related materials),
available at https://www.govinfo.gov/app/collection/CDOC, and Senate Executive
Reports (for the reports on treaties prepared by the Senate Committee on Foreign
Relations), available at https://www.govinfo.gov/app/collection/CRPT. In addition, the
Office of the Legal Adviser provides a wide range of current treaty information at
https://www.state.gov/bureaus-offices/treaty-affairs/ and the Library of Congress
provides extensive treaty and other legislative resources at https://www.congress.gov.

The U.S. government’s official web portal is https://www.usa.gov, with links to
government agencies and other sites. The State Department’s home page (recently
modernized in 2019) is http://www.state.gov. The website of the U.S. Mission to the UN
(also recently modernized) is https://usun.usmission.gov.

While court opinions are most readily available through commercial online
services and bound volumes, individual federal courts of appeals and many federal
district courts now post opinions on their websites. The following list provides the
website addresses where federal courts of appeals post opinions and unpublished
dispositions or both:

U.S. Court of Appeals for the District of Columbia Circuit:

https://www.cadc.uscourts.gov/bin/opinions/allopinions.asp;

U.S. Court of Appeals for the First Circuit:
http://media.cal.uscourts.gov/opinions/;

U.S. Court of Appeals for the Second Circuit:
http://www.ca2.uscourts.gov/decisions.htmi;

U.S. Court of Appeals for the Third Circuit:
http://www.ca3.uscourts.gov/search-opinions;

U.S. Court of Appeals for the Fourth Circuit:
http://www.ca4.uscourts.gov/opinions/search-opinions;

U.S. Court of Appeals for the Fifth Circuit:
http://www.ca5.uscourts.gov/electronic-case-filing/case-
information/current-opinions;

U.S. Court of Appeals for the Sixth Circuit:
https://www.ca6.uscourts.gov/opinions;

U.S. Court of Appeals for the Seventh Circuit:
http://media.ca7.uscourts.gov/opinion.html;

U.S. Court of Appeals for the Eighth Circuit:
https://www.ca8.uscourts.gov/all-opinions;

U.S. Court of Appeals for the Ninth Circuit:
https://www.ca9.uscourts.gov/opinions/;

U.S. Court of Appeals for the Tenth Circuit:
https://www.cal0.uscourts.gov/opinion/search;

U.S. Court of Appeals for the Eleventh Circuit:
http://www.call.uscourts.gov/published-opinions;
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U.S. Court of Appeals for the Federal Circuit:
http://www.cafc.uscourts.gov/opinions-orders/0/all.

The official U.S. Supreme Court website is maintained at
www.supremecourtus.gov. The Office of the Solicitor General in the Department of
Justice makes its briefs filed in the Supreme Court available at
https://www.justice.gov/osg. Many federal district courts also post their opinions on their
websites, and users can access these opinions by subscribing to the Public Access to
Electronic Records (“PACER?”) service. Other links to individual federal court websites
are available at http://www.uscourts.gov/about-federal-courts/federal-courts-public/court-
website-links.

Selections of material in this volume were made based on judgments as to the
significance of the issues, their possible relevance for future situations, and their likely
interest to government lawyers, especially our foreign counterparts; scholars and other
academics; and private practitioners.

As always, we welcome suggestions from those who use the Digest.

CarrieLyn D. Guymon
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Introduction

It is my pleasure to introduce the 2018 edition of the Digest of United States Practice in
International Law. This volume reflects the work of the Office of the Legal Adviser during
calendar year 2018, under the leadership of Legal Adviser Jennifer Newstead. The Digest also
covers some international legal developments within the purview of other departments and
agencies of the United States, such as the U.S. Trade Representative, the Department of the
Treasury, the Department of Justice, and others with whom the Office of the Legal Adviser
collaborates. The State Department publishes the online Digest to make U.S. views on
international law quickly and readily accessible to our counterparts in other governments, and to
international organizations, scholars, students, and other users, both within the United States and
around the world.

This volume features explanations of U.S. international legal views in 2018 delivered by
representatives of the U.S. government. The Trump administration announced a new U.S. policy
regarding the International Criminal Court (“ICC”), advising that it would use any means
necessary to protect citizens of the United States, and other non-parties to the Rome Statute,
from unjust prosecution by the ICC. The United States formally commented on two projects of
the International Law Commission (*ILC”) in 2018: the Draft Conclusions on the Identification
of Customary International Law and the Draft Conclusions on Subsequent Agreements and
Subsequent Practice. Jennifer Newstead also delivered remarks on the ILC’s 70" anniversary,
addressing concerns regarding the working methods of the ILC, discussing generally the topics
on its current program of work, and expressing concerns about some new proposed areas of
work. The State Department repeated U.S. support for the territorial integrity of Ukraine and
again condemned Russia’s purported annexation of Crimea in a 2018 statement, “Crimea is
Ukraine” and Secretary of State Pompeo’s “Crimea Declaration,” as well as several statements at
the UN. The State Department released a report documenting atrocities committed against
residents in Burma’s northern Rakhine State during the course of violence in the previous two
years. The President provided a report to Congress on the “legal and policy frameworks guiding
the United States’” use of military force and related national security operations,” updating the
previous report provided in 2016. The administration’s views were also conveyed in
Congressional communications, including letters regarding U.S. authority to prosecute the
campaign against ISIS.

There were numerous developments in 2018 relating to U.S. international agreements,
treaties and other arrangements. U.S. extradition treaties with the Republic of Kosovo and the
Republic of Serbia received the U.S. Senate’s advice and consent to ratification. U.S. maritime
boundary treaties with Kiribati and Micronesia also received advice and consent to ratification in
2018. The U.S.-Mexico-Canada Agreement (“USMCA”) was concluded to replace the North
American Free Trade Agreement (“NAFTA”). The United States, Mexico, and Canada also



concluded a trilateral agreement on environmental cooperation. The Department of State
provided testimony to the Senate in support of the Marrakesh Treaty to Facilitate Access to
Public Works for Persons Who Are Blind, Visually Impaired, or Otherwise Print Disabled. The
United States terminated, withdrew from, suspended its obligations or participation under, or
announced its withdrawal from: the Optional Protocol to the Vienna Convention on Diplomatic
Relations Concerning the Compulsory Settlement of Disputes; the U.S.-Iran Treaty of Amity,
Economic Relations, and Consular Rights; the Universal Postal Union; the Intermediate-Range
Nuclear Forces (“INF”) Treaty; the U.S.-Ecuador Bilateral Investment Treaty; and the Joint
Comprehensive Plan of Action (*JCPOA”) with Iran. The United States entered into new
arrangements in 2018, including new air transport agreements with the Netherlands with regard
to Bonaire, St. Eustatius, and Saba; Grenada; Belize; the United Kingdom; and Haiti. The United
States and Canada began a series of negotiations in 2018 to modernize the Columbia River
Treaty regime. The United States extended two international agreements and entered into one
new agreement pursuant to the 1970 UNESCO Cultural Property Convention. And the UN
Convention on International Settlement Agreements Resulting from Mediation was concluded at
the 68" session of UNCITRAL Working Group Il in 2018 with U.S. support.

In the area of diplomatic relations, the United States reestablished a permanent
diplomatic presence in Somalia in 2018. Representatives of the United States government
actively and repeatedly called out the Maduro regime in Venezuela through statements and
resolutions at the Organization of American States, the UN, and through U.S. sanctions. The
Department of State declared the chargé d’affaires of the Venezuelan Embassy and the deputy
consul general of the Venezuelan Consulate in Houston personae non grata. The ordered
departure of U.S. Embassy Havana staff instituted in 2017 ended on March 4, 2018, when a new
staffing plan went into effect. The State Department announced the expulsion of 48 Russian
officials serving at Russia’s bilateral mission to the United States and twelve intelligence
operatives as well as the required closure of the Russian Consulate General in Seattle in response
to several destabilizing actions taken by the Russian government. As announced in 2017, the
United States proceeded with the opening of the U.S. Embassy to Israel in Jerusalem and the
merger of U.S. Embassy Jerusalem and U.S. Consulate General Jerusalem in 2018.

The U.S. government participated in litigation in U.S. courts in 2018 involving issues
related to foreign policy and international law. In Trump v. Hawaii, the Supreme Court held that
Proclamation 9645 was a lawful exercise of the broad discretion granted to the President to
suspend the entry of aliens into the United States. The executive branch complied with a federal
court’s preliminary injunction by extending Temporary Protected Status (“TPS”) for Sudan,
Nicaragua, Haiti, and El Salvador. In Animal Science Products v. Hebei Welcome
Pharmaceutical Co., the United States filed an amicus brief in the Supreme Court and the
Supreme Court determined the proper weight to give to a foreign government’s representation of
its law. The Supreme Court held in Jesner v. Arab Bank that foreign corporations are not proper
defendants in actions under the Alien Tort Statute. The Supreme Court issued its opinion in
Rubin v. Iran, agreeing with the U.S. view that Section 1610(g) of the FSIA does not provide a
freestanding basis for attaching and executing against the property of a foreign state. The United
States filed briefs in several cases in which courts are considering whether they may dismiss, or
decline to exercise jurisdiction over, claims based on the doctrines of international comity and
forum non conveniens, even when the claims are brought under the expropriation exception in
the FSIA. The United States filed a brief opposing a petition for certiorari in Paracha v. Trump, a



case brought by a detainee at Naval Station Guantanamo Bay, and the Supreme Court denied the
petition for certiorari.

The United States government also participated in a variety of international court
proceedings and arbitrations in 2018. The United States made non-disputing party submissions in
dispute settlement proceedings in cases in 2018 under NAFTA, the Dominican Republic-Central
America-United States-Free Trade Agreement (“CAFTA-DR”), and the United States-Panama
Trade Promotion Agreement (“U.S.-Panama TPA”). The Iran-U.S. Claims Tribunal began a
series of hearings in 2018 on Case B/1, pertaining to Iran’s former participation in the U.S.
Foreign Military Sales program. The United States was very active at the International Court of
Justice (“ICJ”) in 2018. The United States made oral submissions at The Hague in two cases
brought by Iran against the United States: Alleged Violations of the 1955 Treaty of Amity,
Economic Relations, and Consular Rights and Certain Iranian Assets. Legal Adviser Jennifer
Newstead urged the 1CJ to dismiss a case brought against the United States by the Palestinians
(Relocation of the U.S. Embassy to Jerusalem) because consent to the Court’s jurisdiction is
lacking in the absence of treaty relations between the United States and the Palestinians. And the
United States submitted two written statements and made an oral presentation in Legal
Consequences of the Separation of the Chagos Archipelago from Mauritius in 1965, a case
instituted upon a request for an advisory opinion, which was also discussed in Digest 2017.

The Digest also discusses U.S. participation in international organizations, institutions,
and initiatives. At the 61t UN Commission on Narcotic Drugs, the United States advocated for a
global response to the opioid crisis. Later in the year, the United States co-hosted a high-level
event at the UN to announce the “Global Call to Action on the World Drug Problem.” The
United States withdrew from the Human Rights Council. The United States continued its active
participation in the Organization of American States’ Inter-American Commission on Human
Rights through written submissions and participation in a number of hearings.

Many attorneys in the Office of the Legal Adviser collaborate in the annual effort to
compile the Digest. For the 2018 volume, attorneys whose early and voluntary contributions to
the Digest were particularly significant include Violanda Botet, Mike Coffee, Jeremy Freeman,
Jennifer Gergen, Peter Gutherie, Meredith Johnston, Emily Kimball, Benjamin Levin, Oliver
Lewis, Michael Mattler, Shana Rogers, Shubha Shastry, and Gene Smilansky. Sean Elliott at the
Foreign Claims Settlement Commission also once again provided valuable input. | express very
special thanks to Mae Bowen, Andrew Bulovsky, Jarrod Carman, Rebecca Childress, Emma
DiNapoli, Mahad Ghani, and Rodolfo Martinez-Don for their review of the Digest chapters, and
to Jerry Drake, Rickita Smith, and Nicholas Stampone for their technical assistance in
transforming drafts into the final published version of the Digest. Finally, I thank CarrieLyn
Guymon for her continuing, outstanding work as editor of the Digest.

Marik String
Acting Legal Adviser
Department of State



Note from the Editor

The official version of the Digest of United States Practice in International Law for calendar
year 2018 is published exclusively on-line on the State Department’s website. | would like to
thank my colleagues in the Office of the Legal Adviser and those in other offices and
departments in the U.S. government who make this cooperative venture possible and aided in the
release of this year’s Digest.

The 2018 volume follows the general organization and approach of past volumes. We
rely on the texts of relevant original source documents introduced by relatively brief explanatory
commentary to provide context. Introductions (in Calibri font) prepared by the editor are
distinguishable from excerpts (in Times Roman font), which come from the original sources.
Some of the litigation-related entries do not include excerpts from the court opinions because
most U.S. federal courts now post their opinions on their websites. In excerpted material, four
asterisks are used to indicate deleted paragraphs, and ellipses are used to indicate deleted text
within paragraphs. Bracketed insertions indicate editorial clarification or correction to the
original text.

Entries in each annual Digest pertain to material from the relevant year, although some
updates (through May 2019) are provided in footnotes. For example, we note the release of U.S.
Supreme Court and other court decisions, as well as other noteworthy developments occurring
during the first several months of 2019 where they relate to the discussion of developments in
2018.

Updates on most other 2019 developments are not provided, and as a general matter
readers are advised to check for updates. This volume also continues the practice of providing
cross-references to related entries within the volume and to prior volumes of the Digest.

As in previous volumes, our goal is to ensure that the full texts of documents excerpted in
this volume are available to the reader to the extent possible. For many documents we have
provided a specific internet citation in the text. We realize that internet citations are subject to
change, but we have provided the best address available at the time of publication. Where
documents are not readily accessible elsewhere, we have placed them on the State Department
website, which was updated in 2019, at https://www.state.gov/digest-of-united-states-practice-in-
international-law/, where links to the documents are organized by the chapter in which they are
referenced.

Other documents are available from multiple public sources, both in hard copy and from
various online services. The United Nations Official Document System makes UN documents
available to the public without charge at
https://www.un.org/en/sections/general/documents/index.html. For UN-related information
generally, the UN’s home page at www.un.org also remains a valuable source. Legal texts of the
World Trade Organization (“WTQO”) may be accessed through the WTO’s website, at
https://www.wto.org/english/docs_e/legal_e/legal_e.htm.

The U.S. Government Printing Office (“GPO”) provides electronic access to government
publications, including the Federal Register and Code of Federal Regulations; the Congressional
Record and other congressional documents and reports; the U.S. Code, Public and Private Laws,
and Statutes at Large; Public Papers of the President; and the Daily Compilation of Presidential
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Documents. The Federal Digital System, available at https://www.govinfo.gov, is GPO’s online
site for U.S. government materials.

On treaty issues, this site offers Senate Treaty Documents (for the President’s transmittal
of treaties to the Senate for advice and consent, with related materials), available at
https://www.govinfo.gov/app/collection/CDOC, and Senate Executive Reports (for the reports
on treaties prepared by the Senate Committee on Foreign Relations), available at
https://www.govinfo.gov/app/collection/CRPT. In addition, the Office of the Legal Adviser
provides a wide range of current treaty information at https://www.state.gov/bureaus-
offices/treaty-affairs/ and the Library of Congress provides extensive treaty and other legislative
resources at https://www.congress.gov.

The U.S. government’s official web portal is https://www.usa.gov, with links to
government agencies and other sites. The State Department’s home page (recently modernized in
2019) is http://www.state.gov. The website of the U.S. Mission to the UN (also recently
modernized) is https://usun.usmission.gov.

While court opinions are most readily available through commercial online services and
bound volumes, individual federal courts of appeals and many federal district courts now post
opinions on their websites. The following list provides the website addresses where federal
courts of appeals post opinions and unpublished dispositions or both:

U.S. Court of Appeals for the District of Columbia Circuit:

https://www.cadc.uscourts.gov/bin/opinions/allopinions.asp;

U.S. Court of Appeals for the First Circuit:
http://media.cal.uscourts.gov/opinions/;

U.S. Court of Appeals for the Second Circuit:

http://www.ca2.uscourts.gov/decisions.html;

U.S. Court of Appeals for the Third Circuit:
http://www.ca3.uscourts.gov/search-opinions;

U.S. Court of Appeals for the Fourth Circuit:
http://www.ca4.uscourts.gov/opinions/search-opinions;

U.S. Court of Appeals for the Fifth Circuit:
http://www.ca5.uscourts.gov/electronic-case-filing/case-information/current-
opinions;

U.S. Court of Appeals for the Sixth Circuit:
https://www.ca6.uscourts.gov/opinions;

U.S. Court of Appeals for the Seventh Circuit:
http://media.ca7.uscourts.gov/opinion.html;

U.S. Court of Appeals for the Eighth Circuit:
https://www.ca8.uscourts.gov/all-opinions;

U.S. Court of Appeals for the Ninth Circuit:
https://www.ca9.uscourts.gov/opinions/;

U.S. Court of Appeals for the Tenth Circuit:
https://www.cal0.uscourts.gov/opinion/search;

U.S. Court of Appeals for the Eleventh Circuit:
http://www.call.uscourts.gov/published-opinions;

U.S. Court of Appeals for the Federal Circuit:
http://www.cafc.uscourts.gov/opinions-orders/0/all.
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The official U.S. Supreme Court website is maintained at www.supremecourtus.gov. The
Office of the Solicitor General in the Department of Justice makes its briefs filed in the Supreme
Court available at https://www.justice.gov/osg. Many federal district courts also post their
opinions on their websites, and users can access these opinions by subscribing to the Public
Access to Electronic Records (“PACER?”) service. Other links to individual federal court
websites are available at http://www.uscourts.gov/about-federal-courts/federal-courts-
public/court-website-links.

Selections of material in this volume were made based on judgments as to the
significance of the issues, their possible relevance for future situations, and their likely interest to
government lawyers, especially our foreign counterparts; scholars and other academics; and
private practitioners.

As always, we welcome suggestions from those who use the Digest.

CarrieLyn D. Guymon
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CHAPTER 1

Nationality, Citizenship, and Immigration

A. NATIONALITY, CITIZENSHIP, AND PASSPORTS
1. Hinojosa and Villafranca

As discussed in Digest 2017 at 4-7, the district court in two separate cases (Hinojosa and
Villafranca) dismissed plaintiffs” Administrative Procedure Act (“APA”) challenges to
their passport denials, reasoning that an administrative remedy is provided in 8 U.S.C.

§ 1503(b)-(c). The U.S. Court of Appeals for the Fifth Circuit consolidated the cases for
review and issued its decision on appeal on May 8, 2018. The Fifth Circuit affirmed. The
majority opinion is excerpted below.”

The Plaintiffs sought similar relief under the APA: Hinojosa challenged the denial of her
application for a U.S. passport because she was a non-citizen. Villafranca challenged the
revocation of her passport because its issuance was based on the misrepresentation that she was a
U.S. citizen. The district court rejected Villafranca’s petition because it concluded she was not
appealing a final agency action. By contrast, it rejected Hinojosa’s petition because it concluded
there was an adequate alternative means of receiving judicial review under 8 U.S.C. § 1503.

Both grounds provide independent bases to reject an APA claim. See Am. Airlines, Inc. v.
Herman, 176 F.3d 283, 287 (5th Cir. 1999) (finality requirement); Bowen v. Massachusetts, 487
U.S. 879, 903 (1988) (no other adequate remedy requirement).

* Editor’s note: In February 2019, the United States filed a brief in opposition to the plaintiffs’ petition for certiorari.
The Supreme Court denied the petition on March 18, 2019. Hinojosa v. Horn, No. 18-461.

1
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Section 1503 outlines the process by which individuals can receive judicial review of the
denial of “a right or privilege as a national of the United States” by a government official,
department or independent agency “upon the ground that he is not a national of the United
States.” 8 U.S.C. 88 1503(a), (b). On appeal, both Villafranca and Hinojosa challenge the
dismissal of their APA claims by arguing that the procedures under 8 U.S.C. 8 1503 are
inadequate. We disagree. After reviewing the adequacy requirement under the APA and the
procedures afforded under § 1503, we conclude that the district court’s denial on this basis was
proper.

A. The Adequate Alternative Remedy Requirement

The APA provides judicial review for “[a] person suffering legal wrong because of
agency action, or adversely affected or aggrieved by agency action within the meaning of a
relevant statute.” 5 U.S.C. § 702. Notwithstanding this broad definition, the APA limits the sort
of “agency action[s]” to which it applies. Specifically, the statute requires that the challenged act
be an “[a]gency action made reviewable by statute and final agency action for which there is no
other adequate remedy in a court.” Id. 8 704. ...

At a minimum, the alternative remedy must provide the petitioner “specific procedures”
by which the agency action can receive judicial review or some equivalent. Id. The adequacy of
the relief available need not provide an identical review that the APA would provide, so long as
the alternative remedy offers the “same genre” of relief. Citizens for Responsibility & Ethics in
Wash. v. U.S. Dep’t of Justice, 846 F.3d 1235, 1245 (D.C. Cir. 2017) ...

* * * *

B. Section 1503 Procedures

With these principles in mind, we now turn to the procedures set forth in the statute in
question. 8 U.S.C. § 1503 outlines specific procedures to appeal the denial of “a right or
privilege as a national of the United States” by a government official, department or independent
agency “upon the ground that he is not a national of the United States.” 8 U.S.C. §8 1503(a), (b).
The statute provides two separate procedures for individuals to vindicate such claims, depending
on whether they are within the United States. When the individuals are already within the United
States, judicial review is immediately available: They are authorized to “institute an action under
[the Declaratory Judgment Act] against the head of such department or independent agency for a
judgment declaring him to be a national of the United States.” Id. § 1503(a).

When they are not already within the United States, however, the path to judicial review
is longer because such individuals must first gain admission into the country by the procedures
set forth in 88 1503(b)—(c). These provisions first require an application to “a diplomatic or
consular officer of the United States” for a certificate of identity, which allows petitioners to
“travel[ ] to a port of entry in the United States and apply[ ] for admission.” 1d. § 1503(b). To
receive the certificate, petitioners must demonstrate good faith and a *“substantial basis” for the
claim that they are, in fact, American citizens. 1d. If their applications are denied, petitioners are
“entitled to an appeal to the Secretary of State, who, if he approves the denial, must provide a
written statement of reasons.” Id. The statute does not itself provide a means of reviewing the
Secretary of State’s decision if he confirms the denial.

If the certificate of identity is issued—either by the diplomatic or consular officer or by
the Secretary of State—the individual may apply for admission to the United States at a port of
entry, subject “to all the provisions ...relating to the conduct of proceedings involving aliens
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seeking admission to the United States.” Id. 8 1503(c). If admission is denied, petitioners are
entitled to “[a] final determination by the Attorney General” that is “subject to review by any
court of competent jurisdiction in habeas corpus proceedings and not otherwise.” Id. Conversely,
if admission is granted, thereby permitting them to travel within the United States, they can file a
declaratory judgment action under 8 1503(a).

C. The Plaintiffs’ Remedy Under § 1503 is an Adequate Alternative to APA Relief.

We now apply this procedural framework to the present cases, looking specifically to the
wrong the Plaintiffs assert as well as the procedures currently available to remedy that wrong.
First, the wrong to be remedied is the deprivation of U.S. passports on the allegedly erroneous
conclusion that they are not citizens. They have, in other words, been denied “a right or privilege
...upon the ground that [they are] not...national[s] of the United States.” As noted, § 1503 is
specifically designed to review such denials.

Second, we look to the procedures currently available to these Plaintiffs, who have not
taken any of the procedural steps required by 8 1503. As noted, the statute articulates two bases
for reaching the courts to remedy their claims: They are permitted to file a habeas petition if
denied admission at the port of entry, or, if granted admission, they are permitted to file a
declaratory judgment action. Notably, both forums permit the Plaintiffs to prove their
citizenship. If their petition is successful, the hearings will overturn the basis for the deprivation
of their U.S. passports.

The only instance in which the Plaintiffs might not receive judicial review under the
statute is if their petitions for certificates of identity are denied by the Secretary State. At that
moment, they would be entitled to relief under the APA—a point which the Government
concedes. But the mere chance that the Plaintiffs might be left without a remedy in court does
not mean that the § 1503 is inadequate as a whole. In other words, the Plaintiffs are not entitled
to relief under the APA on the basis that a certificate of identity might be denied. Otherwise, all
persons living abroad claiming United States citizenship would be able to skip §§ 1503(b)—(c)
procedures by initiating a suit under the APA. In light of the foregoing, we are satisfied that 8
U.S.C. 8 1503 establishes an adequate alternative remedy in court for these Plaintiffs. As noted,
the statute provides a direct and guaranteed path to judicial review. Moreover, the provision
comprises “both agency obligations and a mechanism for judicial enforcement.” Citizens for
Responsibility, 846 F.3d at 1245. In sum, 8 1503 expresses a clear congressional intent to
provide a specific procedure to review the Plaintiffs’ claims. Permitting a cause of action under
the APA would provide a duplicative remedy, authorizing an end-run around that process. We
therefore affirm the district court’s determination that it lacked jurisdiction.

* * * *

Il.

We next consider Plaintiffs’ claims that they should have been allowed to pursue their
habeas petitions. “In an appeal from the denial of habeas relief, this court reviews a district
court’s findings of fact for clear error and issues of law de novo.” Jeffers v. Chandler, 253 F.3d
827, 830 (5th Cir. 2001) (per curiam). A district court’s dismissal of a habeas corpus claim for
failure to exhaust administrative remedies is reviewed for abuse of discretion. Gallegos-
Hernandez v. United States, 688 F.3d 190, 194 (5th Cir. 2012).
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A person seeking habeas relief must first exhaust available administrative remedies.
United States v. Cleto, 956 F.2d 83, 84 (5th Cir. 1992) (per curiam). Exhaustion has long been a
prerequisite for habeas relief, even where petitioners claim to be United States citizens. See
United States v. Low Hong, 261 F. 73, 74 (5th Cir. 1919) (“A mere claim of citizenship, made in
a petition for the writ of habeas corpus by one held under such process, cannot be given the
effect of arresting the progress of the administrative proceeding provided for.”). “The exhaustion
of administrative remedies doctrine requires not that only administrative remedies selected by the
complainant be first exhausted, but instead that all those prescribed administrative remedies
which might provide appropriate relief be pursued prior to seeking relief in the federal courts.”
Hessbrook v. Lennon, 777 F.2d 999, 1003 (5th Cir. 1985), abrogated on other grounds by
McCarthy v. Madigan, 503 U.S. 140 (1992), superseded by statute on other grounds, Woodford
v. Ngo, 548 U.S. 81 (2006); see also Lee v. Gonzales, 410 F.3d 778, 786 (5th Cir. 2005) (“[A]
petitioner must exhaust available avenues of relief and turn to habeas only when no other means
of judicial review exists.”).

Conversely, “[e]xceptions to the exhaustion requirement are appropriate where the
available administrative remedies either are unavailable or wholly inappropriate to the relief
sought, or where the attempt to exhaust such remedies would itself be a patently futile course of
action.” Fuller v. Rich, 11 F.3d 61, 62 (5th Cir. 1994) (per curiam) (quoting Hessbrook, 777 F.2d
at 1003). The petitioner bears the burden to demonstrate an exception is warranted. Id. (citing
DCP Farms v. Yeutter, 957 F.2d 1183, 1189 (5th Cir. 1992); Gardner v. Sch. Bd. Caddo Par.,
958 F.2d 108, 112 (5th Cir. 1992)).

This court has already applied these principles to 88 1503(b)—(c), finding the procedures
they outline must be exhausted before receiving habeas relief. Specifically, in Samaniego v.
Brownell, 212 F.2d 891, 894 (5th Cir. 1954), this court noted that,

[w]here, as here, Congress has provided a method, administrative or judicial, by which
appellant may challenge the legality of his detention, or exclusion, and such method or
procedure is not tantamount to a suspension of the writ of habeas corpus, this remedy
must be exhausted before resort may be had to the extraordinary writ.

Like the petitioner in Samaniego, Villafranca and Hinojosa have not pursued the
remedies available to them under §1503(b)—(c). Nor have they demonstrated that such pursuit
would be futile. They argue that they are not provided an effective remedy because the
procedures do not specifically address the deprivation of their passports. But the denials were
based on a finding that they were not citizens, which—as noted—is precisely the sort of claim
that 8 1503 is designed to address. In other words, these procedures provide a basis for the
Plaintiffs to rectify the wrongful determination that they are not citizens, which, if they are
successful, will afford the Plaintiffs an effective remedy to the wrong they suffered.

We also reject the Plaintiffs’ assertions that the position of a § 1503(b) petitioner who
appears at a port of authority with a certificate of identity is the same as any other alien seeking
admission to the United States. To the contrary, the very fact that the petitioner has that
certificate puts her in a different position. Section 1503(b) calls on the U.S. diplomatic or
consular officer of the United States to issue the certificate of identity “upon proof...that the
application is made in good faith and has a substantial basis.” Thus, when individuals are issued
a certificate of identity for purposes of applying for admission to the United States, a U.S.
official has found some merit in their claims. Obtaining a certificate of identity signals to U.S.
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officials charged with evaluating applications for admission to the United States at a port of entry
that an individual’s claim may be legitimate. Accordingly, persons who have gone through the
process set forth in § 1503(b) assume a legal posture that is distinct from persons who merely
proceed to the inspection station and request entry.

Thus, the Plaintiffs have not demonstrated that they are entitled to an exception to the
exhaustion requirement.

2. Zzyym v. Pompeo: Indication of Sex on U.S. Passports

Plaintiff Dana Zzyym (“Zzyym”) is an intersex individual who filed suit after the State
Department denied Zzyym’s request for a passport with an “X” in the sex field, contrary
to its policy of requiring either “M” or “F.” Zzyym’s complaint alleges violations of the
APA and equal protection under the Fifth Amendment. On September 19, 2018, the U.S.
District Court for the District of Colorado decided that the State Department’s policy and
denial of the requested passport violate the APA and enjoined the Department from
relying on the policy to deny the requested passport. The court did not reach the
constitutional claims. The court had previously remanded the case to the Department
for reconsideration of its policy after finding the Department failed to show its policy
was rational. The 2018 decision was based on the Department reaffirming the policy
and seeking dismissal based on the administrative record. Excerpts follow from the
opinion of the district court. The opinion is available in full at
https://www.state.gov/digest-of-united-states-practice-in-international-law/.

The APA empowers the Court to “hold unlawful and set aside agency action, findings, and
conclusions” that are “arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law[.]” 5 U.S.C. § 706(2)(A). Agency action is arbitrary and capricious if it is
not the product of reasoned decision making. This means, among other things, that an agency
must provide an adequate evidentiary basis for its action and consider all important aspects of the
problem before it.

... In the Department’s memorandum, the Department first notes that it is aware that
some countries and the International Civil Aviation Organization (the UN agency that sets forth
passport specifications) provide for the issuance of travel documents bearing an “X” in addition
to “M” or “F”. R. 82. The Department then provides five reasons for the gender policy:

» Sex Data Point Ensures Accuracy and Verifiability of Passport Holder’s Identity:

The policy is necessary to ensure that the information contained in US passports is

accurate and verifiable, thus ensuring the integrity of the US passport as proof of identity
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and citizenship. Because the Department relies on third-party documentation issued by

state, municipal, and/or foreign authorities who largely do not allow gender identifiers

other than male or female to determine an applicant’s identity, the Department would
have a more difficult job verifying the identity of a passport holder if a gender aside from
male or female was used.

» Sex Data Point is Used to Determine Applicant’s Eligibility to Receive Passport: The
policy is necessary because the sex of a passport applicant (male or female) is a vital data
point in determining whether someone is entitled to a passport. In order to determine
whether an applicant is eligible to receive a passport, the Department must data-match
with other law enforcement systems. Because “all such agencies recognize only two
sexes,” the Department’s continued use of a binary option for the sex data point is the
most reliable means to determine eligibility.

» Consistency of Sex Data Point Ensures Easy Verification of Passport Holder’s
Identity in Domestic Contexts: The policy is necessary to ensure that a passport can be
used as a reliable proof of identity within the United States. The introduction of a “new,
third sex option in US passport applications and Passport data systems could introduce
verification difficulties in name checks and complicate automated data sharing among
these other agencies.” The Department believes that this would “cause operational
complications.”

» There is No Generally Accepted Medical Consensus on How to Define a Third Sex:
The policy is necessary because there is no generally accepted medical consensus as to
how to define a third sex, making it unreliable as a component of identity verification.
“Although the Department acknowledges that there are individuals whose gender identity
is neither male nor female, the Department lacks a sound basis on which to make a
reliable determination that such an individual has changed their sex to match that gender
identity.”

» Altering Department System Would Be Expensive and Time-Consuming: The policy
is necessary because changing it would be inconvenient.

Looking at the proffered reasons and cited evidence provided by the Department, | find
that the Department’s decision is arbitrary and capricious. | will address each of the
Department’s proffered reasons and explain why in my judgment they do not show that the
gender policy is the product of a rational decision-making process.

I. Reasons One through Three Fail to Show Rational Decision Making Reasons one
through three essentially boil down to the same argument—the Department needs to maintain
the binary gender classification system for passports because this will ensure accuracy and
reliability in cross-checking gender data with other identity systems. R. 82-86. The Department
notes that the binary system is important at two points: (1) when determining if an applicant is
eligible to receive a passport, and (2) when a passport holder seeks to use their passport as proof
of identity. 1d. After reviewing the memorandum and administrative record, | find that the
Department failed to add any substantive arguments or evidence that wasn’t previously before
the Court when | rejected this argument in my November 2016 Order.

In that order, | noted that the Department’s argument that the binary gender policy helped
to ensure the accurate identification of passport applicants/holders failed when one looked deeper
at the evidence in the administrative record. For example, | noted that the Department
undermined its purported rationale when it informed Dana that Dana could receive a male
passport if Dana provided a physician’s letter attesting to that gender, even though Dana’s
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Colorado driver’s license listed Dana’s gender as female. ECF No 55 at 10. The Department has
established policies in place that passport specialists and consular officers must follow “when an
applicant indicates a gender on the ‘sex’ line on the passport application with information
different from some or all of the submitted citizenship and/or identity evidence[,]” R. 178; 7
FAM § 1310 App. M. By allowing this means of gender designation on the passport, the
Department made it apparent that it did not actually rely on other jurisdictions’ gender data to
verify passport applicants’ identities to the extent it argued.

Further, | noted that the administrative record included evidence that “not every law
enforcement record from which data is input to this system designates an individual’s sex,” and
“a field left blank in the system is assumed to reflect that the particular datum is unknown or
unrecorded.” ECF No. 55 at 10 (citing declaration of Bennet Fellows, Division Chief at the
Department). Therefore—in addition to the Department’s admission that gender is just one of
many fields used to crosscheck a passport applicant/holder’s identity with other systems (other
fields include one’s social security number, date of birth, name, etc.)—the Department also
admitted that in some systems the gender field isn’t even used or reliable. As such, | held the
Department’s insistence that a binary gender data option is necessary to ensure accuracy and
reliability simply was not the case under the evidence provided and therefore was insufficient to
show that the policy was the product of rational decision making.

Since that decision, the only “new” evidence in the record on this point cuts against the
Department. Joining multiple countries and the International Civil Aviation Organization’s
recognition of a non-binary gender classification system, at least four U.S. states and territories
now issue identification cards with a third gender option. The Department was on notice of this
when it reconsidered its policy. As such, the Department’s insistence that a binary gender system
is necessary to accurately and reliably crosscheck a passport applicant/holder’s identity ignores
the reality that some American passport applicants will have gender verification documents that
exclusively list a gender that is neither female nor male.

As support to its May 2017 letter, the Department offers a “History of the Designation of
Sex in U.S. Passports,” to explain the basis for its 1976 decision to add a requirement that
applicant’s designate either “male” or “female” in passport applications. R. 87-90. This brief
history explained that the decision to add a sex marker to passport applications was made under
the direction of the International Civil Aviation Organization (ICAQO), which commissioned a
panel of passport experts to address border security concerns resulting from the increase in
international air travel. Apparently, the data field of “SEX (M-F)” was recommended because
experts thought “[that with] the rise in the early 1970s of unisex attire and hairstyles,
photographs had become a less reliable means for ascertaining a traveler’s sex.” R. 88. In a 1974
report “an ICAO panel confirmed that a holder’s sex should be included on passports because
names did not always provide a ready indication, and appearances from the passport photograph
could be misleading.” Id. Though this still doesn’t answer the question of why a traveler’s sex
needed to be ascertained, the Department notes that at the time there was no consideration of a
third sex marker as the passport book was based on the technical specifications of the ICAO, and
the ICAO specified only male and female. Id.

But as noted already, the ICAO standards for machine-readable travel documents now
specify that sex should be designated by “the capital F for female, M for male, or X for
unspecified.” ECF 1  35; ICAO Document 9303, Machine Readable Travel Documents, at V-
14 (7th ed. 2015) at 14. The Department does not explain its departure from adherence to this
standard.
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Overall, in these three rationales, the Department argues that the purpose of the sex
designation on the passport is to ensure the accuracy and integrity of the document. The
Department has maintained that the male and female markers “help identify the bearer of the
document, and ensure that the passport remains reliable proof of identification.” ECF 35 at 24.
Dana submitted multiple medical certifications from licensed physicians attesting that she is
neither male nor female, but intersex. Dana’s Complaint describes invasive and unnecessary
medical procedures that doctors subjected Dana to as a child that attempted but failed to change
Dana’s intersex nature. ECF 1 § 15. | find that requiring an intersex person to misrepresent their
sex on this identity document is a perplexing way to serve the Department’s goal of accuracy and
integrity. In sum, taking the Department’s proffered rationales that | previously determined were
inadequate with the new evidence in the administrative record regarding the growing body of
jurisdictions that allow for a non-binary gender marker, I find that the Department failed to show
that its decision-making process regarding the policy was rationale.

Ii. Reason Four Fails to Show Rational Decision Making

The Department’s fourth asserted reason for maintaining the binary gender policy also
fails. The Department argues that the policy is necessary because there is no generally accepted
medical consensus as to how to define a third sex, making it unreliable as a component of
identity. R. 85. However, by its own regulations, the Department relies upon a medical authority
which plainly recognizes a third sex. See 7 FAM §1310(b). The Department defers to the
medical “standards and recommendations for the World Professional Association for
Transgender Health (WPATH), recognized as the authority in this field by the American Medical
Association (AMA),” 7 FAM 81310(b) App. M. WPATH recognizes a third sex. R. 646-763. In
addition, the administrative record includes the opinions of three former U.S. Surgeons General
and the American Medical Association Board of Trustees that describe non-binary sex
categories. ECF No. 65 at 13-14. The Department recognizes that it is medically established that
an intersex person is born with mixed or ambiguous markers of sex that do not fit into the typical
notions of either male or female bodies. 7 FAM 81360 App. M; R. 185, 605, 765. The
Department’s uncertainty about how it would evaluate persons “transitioning” to a third sex
misses the ball—intersex people are born as they are.

In the May 2017 letter, the Department highlights that it is unable to recognize a third
gender “partly due to the lack of consensus of what it means, biologically, for an individual to
have a sex other than male or female.” R 86. However, the information relied upon in the
administrative record also reflect a lack of consensus as to how individuals born intersex could
be classified as either “male” or “female,” R. 947-65. This has not prevented the Department
from requiring intersex people to elect, perhaps at random, as it doesn’t seem to matter to the
Department which one of those two categories Dana chooses. Even if the Court ignored the
Department’s deference to the WPATH, the justification that there is a lack of medical
consensus, whereby “there are a number of genetic, hormonal and physiological conditions in
which an individual is not easily classified as male or female,” R. 86, still fails to account for
why the binary sex designation is preferable.
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Taking this evidence together, the Department’s argument that the gender policy is
necessary because there is no medically accepted consensus regarding a third sex is not rational
and fails.

iii. Reason Five is not Sufficient

Finally, the Department arrives at what this Court suspects is the real reason that the
Department has been so resistant to adding a third gender option to passports: money and time.
The Department argues that switching the existing data systems—which are currently incapable
of printing a passport that reflects a gender option other than “M” or “F”—would be
considerably costly and timely. R. 86. However, the Department admits that it has not
undertaken a level of effort (LOE) estimation on the time and cost that it would take to add the
third sex designation option to the U.S. passport biodata page. Id. This does not ring of a rational
decision. Without record evidence of or even an attempt at determining the time, cost, or
coordination necessary, the Court cannot defer to the Department’s claims of administrative
convenience. See, e.g., Plyer v. Doe, 457 U.S. 202, 227-28 (1982) (“There is no evidence in the
record suggesting...any significant burden on the State’s economy.”). True, common sense
would tell anyone that altering a system will necessary[ily] involve some effort and money.
However, the Department’s rational here is the product of guesswork rather than actual analysis,
and it does not rise to the level of reliable evidence that is needed to show that the Department’s
policymaking was rational.

In sum, the Department added very little to the evidence and explanations that were
before this Court in November 2016 when | determined that the Department’s policymaking was
not the product of rational decision making. Even with the new memorandum and proffered
reasons, | again find that the gender policy is arbitrary and capricious and not the product of
rational decision making.

2. The Denial of Dana’s Passport Application Exceeds the Authority Delegated to
the Department by Congress, 5 U.S.C. § 706(2)(C)).

Dana challenges the policy under a second provision of the APA, section 706(2)(C),
which empowers the Court to “hold unlawful and set aside agency action, findings, and
conclusions” that are “in excess of statutory jurisdiction, authority, or limitations, or short of
statutory right.” 5 U.S.C. § 706(2)(C). Dana argues that the Department is acting beyond its
authority in denying the option for a non-binary gender option on the passport application. ...

The Department has the power to issue passports under the Passport Act of 1926 “under
such rules as the President shall designate and prescribe for and on behalf of the United States.”
22 U.S.C. § 2114a; see Exec. Order 11295. While this grant of authority does not expressly
authorize the denial of passport applications nor specify particular reasons that passports may be
denied, the Supreme Court has construed this power broadly. Defendant and plaintiff refer to the
Supreme Court cases of Kent v. Dulles and Haig v. Agee to resolve the question of whether the
Department is acting outside of its authority in withholding a passport from Dana.

Haig held that the Secretary has the power to deny passports for reasons not specified in
the Passport Act. Haig v. Agee, 453 U.S. 280, 290 (1981). ... There, the Supreme Court
examined historical practices to conclude that the Executive did have “authority to withhold
passports on the basis of substantial reasons of national security and foreign policy,” and that
legislative history confirmed congressional recognition and of this power. Id. at 293. In Kent v.
Dulles, the Supreme Court examined whether the Secretary of State had the authority to deny a
passport based on suspicions that the passport applicant was a communist. Though the
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Court concluded that the Secretary of State did not have authority to promulgate regulations
denying passports to persons suspected of being communist, it also emphasized that the
Department had a long history of exercising the power to deny passport applications based on
grounds related to “citizenship or allegiance on the one hand or to criminal or unlawful conduct
on the other.” Id. at 127-28. Here, we don’t have a case where the passport applicant is being
denied on grounds related to national security, foreign policy, citizenship, allegiance, or criminal
or unlawful conduct. Indeed, 22 C.F.R 8§ 51.60 identifies a number of discretionary and
mandatory reasons that a passport can be denied, and these provisions relate to such grounds.
None of the provisions setting forth reasons for mandatory and discretionary restrictions of
passports in 22 C.F.R. § 51.60 apply to Dana. ECF No. 61 at 23. “It is beyond dispute that the
Secretary has the power to deny a passport for reasons not specified in the statutes,” Haig at 281;
however a reason must be given, and Kent and Haig both hold that it must also be a good one.

The authority to issue passports and prescribe rules for the issuance of passports under 22
U.S.C. 8 211a does not include the authority to deny an applicant on grounds pertinent to basic
identity, unrelated to any good cause as described in Kent and Haig. The Department contends
that it was acting within its authority in requiring every applicant to fully complete the passport,
see 2 C.F.R. 851.20(a). ECF No. 41 at 5. | agree, but Dana does not take issue with the
regulation that requires fully completing a passport application. Dana’s issue is that there is not
an option on the passport application that does not require Dana to untruthfully claim to be either
male or female. ECF No. 61  26. | have already held that the Department has acted arbitrarily
and capriciously in maintaining a gender policy that requires Dana to inaccurately select M or F,
when the administrative record does not provide a rational basis for this requirement. Because
neither the Passport Act nor any other law authorizes the denial of a passport application without
good reason, and adherence to a series of internal policies that do not contemplate the existence
of intersex people is not good reason, the Department has acted in excess of its statutory
jurisdiction.

On December 3, 2018, the Department filed a motion for a stay, pending appeal,
of the district court’s injunction prohibiting the Department from relying on its policy to
deny the passport as requested with the “X” gender marker. Excerpts follow from the
U.S. brief in support of the motion. The brief and the Declaration of Assistant Secretary
of State Carl C. Risch in support of the motion are available at
https://www.state.gov/digest-of-united-states-practice-in-international-law/."*

™ Editor’s note: On February 4, 2019, the Department filed a reply brief in support of the motion for stay pending
appeal. On February 21, 2019, the district court denied the motion for stay. On February 28, 2019, the Department
filed a motion for stay in the U.S. Court of Appeals for the Tenth Circuit. The reply brief in support of the motion
was filed on March 18, 2019. The Court of Appeals denied the motion for stay on April 3, 2019, reasoning that the
Department was not required to do anything under the district court’s order if there was no pending renewed
application for a passport from Zzyym. The case will be discussed further in Digest 2019.
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In sum, at present, DOS’s information technology systems are incapable of producing a passport
bearing an “X” sex designation while also properly recording that information in DOS’s
databases. In order to ensure that even a single passport issued to Plaintiff with an “X” sex
designation functions properly like a passport with an “M” or “F” designation, a host of
modifications would be required to the entire system for issuing passports and recording their
information. The Department estimates these modifications would take approximately 24 months
and cost roughly $11 million. And although it is possible to create a passport bearing an “X”
designation outside of the Department’s normal processes, such a passport would not function
properly. In particular, the sex field information would not be reflected in all of the pertinent
databases of DOS or other federal agencies, including U.S. Customs and Border Protection. As a
result, use of the passport would likely lead to significant delays and inconvenience when
entering the U.S. and create difficulties for the bearer if the passport were to be lost or stolen
overseas. Nor would such a passport comply with DOS’s published policies, likely leading to
delay, inconvenience, or denial of entry at foreign borders. More generally, the production of any
passport out of compliance with DOS’s published policies would undermine the Government’s
efforts to fight fraud, detect illegal entry, and prevent terrorism, and would undermine the
credibility of all U.S. passports, causing harm to U.S. travelers.

In contrast to the harms to the Government and public described above, a stay pending
appeal will not substantially injure Plaintiff. During the pendency of the appeal, Plaintiff may
still receive an interim passport with an “M” or “F” marker. Such a passport would permit
Plaintiff to travel abroad without impediment, alleviating any irreparable harm Plaintiff could
otherwise incur.

Finally, Defendants have made a strong showing that they are likely to succeed on the
merits. In this regard, for the reasons set forth below, this Court need not find that its decision
was in error in order to stay its injunction, given the balance of harms at stake and the serious
questions of law at issue. In any event, Defendants respectfully submit that the Court misapplied
the ... arbitrary and capricious standard, which requires the agency to do nothing more than
examine the relevant data and articulate a rational connection between the facts found and the
decision made. ... DOS did just that: it identified five reasons in support of its decision to retain
the sex-designation policy. A.R. 83-86. Although the Court identified what it saw as
shortcomings in these reasons, the key inquiry is whether a rational decision maker could arrive
at the challenged policy based on those reasons.

* * * *

Under the Constitution, “the President ha[s] primary responsibility—along with the
necessary power—to protect the national security and to conduct the Nation’s foreign relations.”
Zivotofsky v. Kerry, 135 S. Ct. 2076, 2097 (2015). In furtherance of its sovereign interests, the
federal government has dedicated significant effort and resources to establishing the U.S.
Passport as the “gold standard” international travel document. Risch Decl. { 6. This status is
grounded both in the quality of the document itself and in the document’s credibility—that it
reflects information that is accurate and is backed up by a robust set of publicized DOS
regulations and policies. Id. 11 6, 9. For these reasons, whenever DOS implements a change to its
passport standards (even a minor one), it undertakes “substantial effort to notify all countries
about the impending change and send exemplars of the document so that foreign authorities can
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recognize the valid document.” Id. 1 6. This helps ensure that U.S. passports are recognized as a
valid travel document wherever they are presented...

The production of even a single standard or emergency passport with an “X” sex marker,
in contravention of DOS’s published policies, would likely undermine the U.S. Passport’s status
as the gold standard identity and travel document, for several reasons. Id. § 7. First, the use of
such a passport could “undermine the confidence that other countries rightfully have in our
process for ensuring the validity of our passports, and thus give rise to doubts about the
credibility of all U.S. passports.” Id. § 10. In turn, this may cause foreign officials to give
increased scrutiny to U.S. passports and U.S. travelers generally. Id. This would prove to the
detriment of the Government and the public, as travelers would experience increased disruption,
inconvenience, and delay. 1d. { 10.

Similarly, a foreign government’s willingness to accept such a passport could undermine
the United States’ interest in promoting a reliable and secure system of international travel. As
Assistant Secretary Risch explains, foreign governments “could be more inclined to accept, or
less able to refuse, similarly nonconforming passports issued by other countries in the future.” Id.
1 12. This complication raises security concerns for the United States and other countries, as bad
actors could exploit this vulnerability to cross borders. See id.

Finally, the U.S. Government relies on the information and exemplars provided by other
countries in order to police the use of fraudulent or altered passports at our own borders. Id. § 11.
The more reliable those foreign standards and exemplars are, the better the U.S. Government can
defend against fraud, illegal entry, and terrorism. Id. By issuing a passport not in compliance
with DOS’s own standards, the Government undermines its ability to insist that other countries
abide by their own standards. Id. To protect all of these interests, the United States simply does
not issue “one-off” passports. Id. § 7.

In sum, DOS is unable at this time to produce by its standard processes a fully
functioning U.S. passport bearing an “X” in the sex field. A “one-off” passport with an “X” sex
marker would not function properly without systematic changes, and the changes necessary to
achieve that capability would cost roughly $11 million and take approximately 24 months.
Specifically, a “one off” passport with an “X” designation would likely lead to delays,
inconvenience, and denials of entry for the bearer. The Government, in turn, could face harms to
its abilities to detect unlawful conduct, as well as to its sovereign interests in the U.S. passport
system generally.

3. U.S. Passports Invalid for Travel to North Korea

As discussed in Digest 2017 at 7, U.S. passports were declared invalid for travel to the
Democratic People’s Republic of Korea (“DPRK”), pursuant to 22 CFR 51.63(a)(3), for a
period of one year beginning September 1, 2017. Effective September 1, 2018, the
Department of State extended the restriction until August 31, 2019. 83 Fed. Reg. 44,688
(Aug. 31, 2018). The State Department “determined that there continues to be serious
risk to United States nationals of arrest and long-term detention representing imminent
danger to the physical safety of United States nationals traveling to and within the
DPRK.” Id.
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B. IMMIGRATION AND VISAS
1. Consular Nonreviewability
a. Allen v. Milas

As discussed in Digest 2017 at 13-16, the United States brief on appeal in Allen v. Milas
argued that the decision to deny plaintiff’s wife’s application for a visa was not
reviewable. The U.S. Court of Appeals for the Ninth Circuit issued its decision in the case
onJuly 24, 2018. While the Court of Appeals rejected the assertion that the doctrine of
consular nonreviewability was jurisdictional and found that the district court had
jurisdiction to review the denial, it held that the scope of that review is limited by the
doctrine and the consular officer in the case had cited facially legitimate and bona fide
reasons for refusing the visa application. The Court also affirmed that the doctrine of
consular nonreviewability precludes APA review of a consular officer’s adjudication of a
visa application. The decision is excerpted below. 896 F.3d. 1094 (9t Cir. 2018). See
Digest 2015 at 15-20 for discussion of the Supreme Court’s decision in Kerry v. Din,
which is discussed in the decision.

Section 1201(g)(3) of Title 8 provides that no visa shall be issued if “the consular officer knows
or has reason to believe that such alien is ineligible to receive a visa or such other documentation
under section 1182 of this title, or any other provision of law.” In accord with this provision, the
consular officer here advised Mrs. Allen of the two grounds on which he believed she was not
eligible for a visa under § 1182. First, because she had been convicted of a theft offense, the
consular officer determined that she was ineligible for a visa because theft is a crime involving
moral turpitude. 8 U.S.C. 8 1182(a) (2)(A)(i)(1). Second, the officer determined that because
Mrs. Allen had been convicted of “illicit acquisition of narcotics” under German law, she was
ineligible for a visa because she had been convicted of “a violation of ... any law or regulation of
... a foreign country relating to a controlled substance.” Id. § 1182(a)(2)(A)(i)(I1).

* * * *

We conclude that the district court had subject matter jurisdiction in this case under 28
U.S.C. § 1331 and the doctrine of consular nonreviewability did not strip the district court of that
jurisdiction. Subject matter jurisdiction over this class of claims, otherwise amply provided here
by the federal question statute, is constrained only if we identify and apply some “prescripti[ve]
delineati[on]” on our “adjudicatory authority.” Id. at 160-61, 130 S.Ct. 1237 (quoting Kontrick,
540 U.S. at 455, 124 S.Ct. 906); see Sebelius v. Auburn Reg'l Med. Ctr., 568 U.S. 145, 153, 133
S.Ct. 817, 184 L.Ed.2d 627 (2013) (requiring a “clear statement” from Congress that “the rule is
jurisdictional”). We know of no such “prescriptive delineation,” and the government has not
pointed to any. The rule at issue here, that is, the rule of consular nonreviewability, supplies a
rule of decision, not a constraint on the subject matter jurisdiction of the federal courts. See
Fiallo v. Bell, 430 U.S. 787, 795-96 n.6, 97 S.Ct. 1473, 52 L.Ed.2d 50 (1977) (denying that “the
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Government's power in this area [of immigration] is never subject to judicial review,” but “only
to limited judicial review”); Mathews v. Diaz, 426 U.S. 67, 81-82, 96 S.Ct. 1883, 48 L.Ed.2d
478 (1976) (“The reasons that preclude judicial review of political questions also dictate a
narrow standard of review of decisions made by the Congress or the President in the area of
immigration and naturalization.”); Matushkina v. Nielsen, 877 F.3d 289, 294 n.2 (7th Cir. 2017)
(“We treat the doctrine of consular nonreviewability as a matter of a case’s merits rather than the
federal courts’ subject matter jurisdiction.”). We discuss consular nonreviewability and Mandel
in greater detail below, but it suffices at present to observe that the Court’s “facially legitimate
and bona fide” standard is not the language of subject matter jurisdiction, but the language of the
discretion courts afford consular officers. It is a scope of review, the contours of which we turn
to now. The district court was correct to treat the government's Rule 12(b)(1) motion as a motion
under Rule 12(b)(6).
B

The core of Allen’s petition is that he was entitled to judicial review of the non-issuance
of his wife’s visa under the “scope of review” provisions of the APA found in § 706. More
particularly, Allen contends that the consular officer failed to apply the appropriate legal
standards to Mrs. Allen’s German convictions, and that this legal error renders the consular
officer’s decision “arbitrary, capricious, and otherwise not in accordance with law.”

* * * *

We recognize that the APA’s judicial review provisions supply a “strong presumption
that Congress intends judicial review of administrative action.” Bowen v. Mich. Acad. of Family
Physicians, 476 U.S. 667, 670, 106 S.Ct. 2133, 90 L.Ed.2d 623 (1986). Sections 701-06 of the
APA supply a “default rule ... that agency actions are reviewable under federal question
jurisdiction ... even if no statute specifically authorizes judicial review.” ANA Int'l, Inc. v. Way,
393 F.3d 886, 890 (9th Cir. 2004). ...

* * * *

Nevertheless, the APA itself anticipates that, on occasion, Congress might itself abrogate
the presumption of judicial review. First, the APA recognizes that a statute may preclude judicial
review. 5 U.S.C. 8§ 701(a)(1). Second, the APA provides that its judicial review provisions do not
apply where “agency action is committed to agency discretion by law,” id. 8 701(a)(2), a “rare
instance[ ] where statutes are drawn in such broad terms that in a given case there is no law to
apply.” Webster v. Doe, 486 U.S. 592, 599, 108 S.Ct. 2047, 100 L.Ed.2d 632 (1988) (quoting
Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 410, 91 S.Ct. 814, 28 L.Ed.2d
136 (1971) ); see also, e.g., Ekimian v. INS, 303 F.3d 1153, 1157-58 (9th Cir. 2002) (finding no
judicially reviewable standard to examine BIA decision's not to reopen a case). The government
does not contend that either of these exceptions to judicial review applies.

The APA recognizes two other instances in which at least some provisions of §§8 701-06
might not apply. Section 702 confers the broad right to judicial review and sets out the cause of
action, but then concludes in limiting fashion:
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Nothing herein (1) affects other limitations on judicial review or the power or duty of the
court to dismiss any action or deny relief on any other appropriate legal or equitable
ground; or (2) confers authority to grant relief if any other statute that grants consent to
suit expressly or impliedly forbids the relief which is sought.

This narrows our focus: Is the doctrine of consular nonreviewability either (1) a
“limitation[ ] on judicial review” or (2) based on statutes that “impliedly forbid[ ] the relief
which is sought”? In other words, is Allen entitled to APA review of the consular official's
decision not to issue his wife a visa, or is the standard set forth in Mandel his only avenue for
judicial relief? The D.C. Circuit has addressed this precise question, and it concluded that
Mandel supplies the only standard by which the federal courts can review a consular officer’s
decision on the merits. Saavedra Bruno v. Albright, 197 F.3d 1153, 1162— 63 (D.C. Cir. 1999).
We start with Mandel and the rule of consular nonreviewability, and we then turn to Saavedra

Bruno.
* * * *

In Mandel, the Court reaffirmed that where Congress entrusts discretionary visa-
processing and ineligibility-waiver authority in a consular officer or the Attorney General, the
courts cannot substitute their judgments for those of the Executive. 408 U.S. at 769-70, 92 S.Ct.
2576. But the Court also recognized a narrow exception for review of constitutional claims.
Belgian Marxist Ernest Mandel was denied a visa to visit the United States for academic
activities. Id. at 756-57. ...[T]he Supreme Court began with the proposition that Mandel had no
right of entry and thus no personal right to judicial review. 408 U.S. at 762, 92 S.Ct. 2576. The
Court assumed the professor plaintiffs had First Amendment rights to hear Mandel speak, and
sought a means to balance their rights against Congress’s grant of discretionary waiver authority
to the Attorney General. It did so against the presumption of consular nonreviewability that had
embedded itself as a rule of decision, the provenance of which the Court was “not inclined in the
present context to reconsider.” Id. at 767, 92 S.Ct. 2576. Rejecting Mandel's request for an
“arbitrary and capricious” standard of review, id. at 760, 92 S.Ct. 2576, the Court recognized an
exception to the rule of consular nonreviewability for review of constitutional claims. The
exception itself is quite narrow, requiring deference to the consular officer's decision so long as
“that reason was facially legitimate and bona fide.” Id. at 769, 92 S.Ct. 2576. The Court
concluded:

We hold that when the Executive exercises this power [of exclusion] negatively on the
basis of a facially legitimate and bona fide reason, the courts will neither look behind the
exercise of that discretion, not test it by balancing its justification against the First
Amendment interests of those who seek personal communication with the applicant.

Id. at 770, 92 S.Ct. 2576.

The Court returned to Mandel in Fiallo v. Bell, 430 U.S. 787, 97 S.Ct. 1473, 52 L.Ed.2d
50 (1977). There, three sets of fathers and sons challenged immigration laws giving preference to
natural mothers of “illegitimate” children, thereby alleging constitutional injury through
“*double- barreled’ discrimination based on sex and illegitimacy.” 1d. at 788, 794, 97 S.Ct. 1473.
The government argued that these claims were not subject to judicial review at all, a claim the
Court rejected. But the Court also rejected any review beyond that set out in Mandel: “We can
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see no reason to review the broad congressional policy choice at issue here under a more
exacting standard than was applied in Kleindienst v. Mandel.” Id. at 795, 97 S.Ct. 1473.

The Mandel rule was again upheld in Din. 135 S.Ct. at 2141. Din, a U.S. citizen,
challenged a consular officer’s decision to deny an entry visa to her husband, and sought a writ
of mandamus and a declaratory judgment to remedy her alleged constitutional injury arising out
of the visa denial. Id. at 2131-32 (plurality opinion of Scalia, J.). Justice Scalia, joined by Chief
Justice Roberts and Justice Thomas, found in a plurality opinion that Din had no such
constitutional right and so received the process due. Id. at 2138-40. But Justice Kennedy, joined
by Justice Alito, concurred in the judgment alone, in the narrowest and thus controlling opinion
in that case. See Cardenas v. United States, 826 F.3d 1164, 1171 (9th Cir. 2016). Justice
Kennedy found it unnecessary to answer whether Din had a protected constitutional interest,
because even assuming she did “[t]he reasoning and the holding in Mandel control here.” Din,
135 S.Ct. at 2139, 2140 (Kennedy, J., concurring in the judgment). Moreover, Mandel “extends
to determinations of how much information the Government is obliged to disclose about a
consular officer's denial of a visa to an alien abroad.” 1d. at 2141. In Din, the consular officer
offered no explanation other than a citation to 8 U.S.C. § 1182(a)(3)(B), prohibiting visas to
persons engaged in or otherwise related to statutorily defined “terrorist activity.” See 8 U.S.C.

8 1182(a)(3)(B)(iii). For Justice Kennedy, “the Government satisfied any obligation it might
have had to provide Din with a facially legitimate and bona fide reason for its action.” Din, 135
S.Ct. at 2141 (Kennedy, J., concurring in the judgment).

Mandel, Fiallo, and Din all involved constitutional claims. We have applied the Mandel
rule in a variety of circumstances involving visa denials and claimed violations of constitutional
rights. E.g., Cardenas, 826 F.3d at 1171; Bustamante, 531 F.3d at 1061 (describing Mandel as “a
limited exception to the doctrine [of consular nonreviewability] where the denial of a visa
implicates the constitutional rights of American citizens”). Most recently, in Trump v. Hawaii,
the Court observed that its “opinions have reaffirmed and applied [Mandel's] deferential standard
of review across different contexts and constitutional claims.” uU.S. : , 138 S.Ct.
2392, — L.Ed.2d —— (2018). Allen concedes Mandel's limited scope of review as to
constitutional challenges to visa denials. He argues nonetheless that he is entitled to APA review
of his claims, which he characterizes as a nonconstitutional statutory challenge to the consular
Officer’s allegedly nondiscretionary duty.

The D.C. Circuit rejected this argument in Saavedra Bruno. When a consular officer in
Bolivia refused to issue a visa to Saavedra Bruno, he brought suit under the APA, arguing that he
was entitled to review for the purpose of challenging factual errors on which the official
ostensibly made his decision. 197 F.3d at 1155-56. After a careful review of the historical
origins of the consular nonreviewability rule, the court wrote:

[W]e may infer that the immigration laws preclude judicial review of consular visa
decisions. There was no reason for Congress to say as much expressly. Given the
historical background against which it has legislated over the years, ... Congress could
safely assume that aliens residing abroad were barred from challenging consular visa
decisions in federal court unless legislation specifically permitted such actions. The
presumption, in other words, is the opposite of what the APA normally supposes.
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Id. at 1162. From this the court deduced that “[i]n terms of APA § 702(1), the doctrine of
consular nonreviewability —the origin of which predates passage of the APA,” constitutes
precisely such a “limitation[ ] on judicial review” unaffected by 8 702’s otherwise glad-handing
statutory cause of action and right of review to those suffering “ ‘legal wrong’ from agency
action.” Id. at 1160 (quoting 5 U.S.C. § 702). In sum, “the immigration laws preclude judicial
review of consular visa decisions.” Id. at 1162; see also Morfin v. Tillerson, 851 F.3d 710, 714
(7th Cir. 2017) (rejecting a claim brought under the APA that a consular decision was arbitrary
and capricious and not supported by substantial evidence, and concluding that “the denial of a
visa application is not a question open to review by the judiciary”).

We agree with the D.C. Circuit’s analysis and conclusion in Saavedra Bruno. If Allen
were correct, then constitutional claims would be reviewable under the limited Mandel standard,
and nonconstitutional claims would be reviewable under the APA,; in other words, all claims
would be reviewable under some standard. Allen’s theory converts consular nonreviewability
into consular reviewability. The conclusion flies in the face of more than a century of decisions
limiting our review of consular visa decisions. Allen attempts to narrow our focus to legal error,
which he argues is within the province of the judiciary. We reject his argument for several
reasons. First, the burden the INA places on consular officers— who may or may not have any
formal legal training— is not to make legal determinations in a way that an administrative
agency (such as the BIA) or a court might do. Rather the officer is charged with adjudicating
visas under rules prescribed by law, and the officer is instructed not to issue a visa if the officer
“knows or has reason to believe that such alien is ineligible to receive a visa” under any
provision of law. 8 U.S.C. § 1201(g)(3).

Second, the distinction Allen presses for would eclipse the Mandel exception itself. The
claims in Mandel, Fiallo, and Din were all legal claims. To be sure, they were legal claims based
on the law of the Constitution, as opposed to statutory law, but we fail to see why legal claims
based on statute should receive greater protection than legal claims based on the Constitution.
Indeed, we think the Court has already rejected such an argument in Webster, 486 U.S. at 594,
108 S.Ct. 2047. There the Court addressed whether a statute giving the Director of the CIA
blanket authority to terminate any officer or employee when deemed “necessary or advisable in
the interests of the United States,” rendered the Director’s decisions unreviewable under
§ 701(a)(2). Id. at 594, 601, 108 S.Ct. 2047 (quoting 50 U.S.C. 8§ 403(c) ). Although the Court
found that Doe’s claims could not be reviewed under the APA, it did find that Doe could
nonetheless otherwise raise constitutional claims arising out of his termination, namely that his
termination deprived him of liberty and property interests, denied him equal protection under the
law, and impaired his right to privacy. Webster, 486 U.S. at 601-05, 108 S.Ct. 2047. After
Webster, we have assumed that the courts will be open to review of constitutional claims, even if
they are closed to other claims. See, e.g., Am. Fed’n of Gov’t Employees Local 1 v. Stone, 502
F.3d 1027, 1034-39 (9th Cir. 2007). Allen’s argument would flip Webster on its head: Statutory
arguments would be subject to full APA review even if constitutional arguments, per Mandel, are
not. We find no support for Allen’s position.

* * * *
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We join the D.C. Circuit in holding that the APA provides no avenue for review of a
consular officer’s adjudication of a visa on the merits. Whether considered under § 702(1) or (2),
the doctrine of consular nonreviewability is a limitation on the scope of our judicial review and
thus precludes our review under § 706. Allen raises no claim to review under Mandel, and
regardless, we agree with the district court that the consular officer’s citations to the INA and
identification of Mrs. Allen’s criminal history constituted facially legitimate and bona fide
reasons for rejecting her visa application.

* * * *
b. Zeng

On October 18, 2018, the U.S. Court of Appeals for the Second Circuit issued its decision
in Zeng v. Pompeo, No. 17-2902 (2018). The Second Circuit affirmed the decision of the
district court dismissing the case. Excerpts follow from the decision.

Zeng contends that the District Court erred in denying his motion to amend his complaint to
bring a due process claim challenging the Consulate’s denial of his wife’s visa. ...

We conclude that the District Court did not err in denying Zeng’s motion to amend,
although we reach this conclusion on slightly different grounds than the District Court. Zeng
sought to amend his complaint to state a due process claim based on the U.S. Consulate’s
decision to deny his wife a visa due to a finding that she had misrepresented her employment
history in a prior visa application.

The doctrine of consular nonreviewability generally bars courts from reviewing a
consular officer’s denial of a visa. Am. Acad. of Religion v. Napolitano, 573 F.3d 115, 123 (2d
Cir. 2009). But we have concluded that there is a narrow exception where a plaintiff alleges that
the denial of a visa to a visa applicant violated the plaintiff’s First Amendment right to have the
applicant present his views in this Country. Id. at 125 (relying on Kleindienst v. Mandel, 408
U.S. 753 (1972)). Under such circumstances, a court will review the consular officer’s denial of
a visa to determine whether the officer acted “on the basis of a facially legitimate and bona fide
reason.” 1d. (quoting Mandel, 408 U.S. at 769-70). This standard will be satisfied where a
consular officer relies on a statutory ground of inadmissibility, unless the plaintiff affirmatively
proffers “a well supported allegation of bad faith.” Id. at 137.

Zeng urges that the District Court erred in failing to apply this limited review and in
failing to conclude that the consular officer denied the visa without any bona fide reason to do
s0. We have not decided whether this narrow exception to the consular nonreviewability doctrine
applies to constitutional challenges other than First Amendment challenges, such as due process
challenges. Cf. Kerry v. Din, 135 S. Ct. 2128, 2140 (2015) (Kennedy, J., concurring) (construing
Mandel to apply where a plaintiff alleges that the visa denial “burdens a citizen’s own
constitutional rights” and applying Mandel to a due process claim). Nor have we ever decided
whether a citizen has a due process right to live in this country with their spouse. See id. at 2133-
36 (Scalia, J., plurality opinion) (holding that wife had no protectible liberty interest in living in
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the United States with her husband and could not bring a due process claim based on denial of
his visa application). But even if we were to conclude that the limited “bona fide reason” review
does apply to due process claims and that Zeng has a due process right to live in the United
States with his wife, we would affirm the ruling of the District Court.

Here, the Consulate provided a bona fide and facially legitimate reason for denying

Zeng’s wife a visa—namely, that she had made a material misrepresentation about her
employment when applying for a visa. Such a misrepresentation rendered her inadmissible. See 8
U.S.C. 8 1201(g) (“No visa...shall be issued to an alien if ...it appears to the consular officer ...
that such alien is ineligible to receive a visa... under section 1182 of this title™); id.

8§ 1182(a)(6)(C)(i) (“Any alien who, by fraud or willfully misrepresenting a material fact, seeks
to procure (or has sought to procure or has procured) a visa, other documentation, or admission
into the United States or other benefit provided under this chapter is inadmissible.”). Moreover,
Zeng’s allegation that the Consulate relied on sixteen-year-old information does not constitute a
well-supported allegation of bad faith. Neither 8 U.S.C. § 1201(g) nor 8 1182(a)(6)(C)(i) contain
a limitation on considering such information. Accordingly, the Consulate has satisfied its
minimal burden of providing a bona fide reason for denying the visa, and we will not “look
behind the exercise of [the consulate’s] discretion.” Am. Acad. of Religion, 573 F.3d at 125
(quoting Mandel, 408 U.S. at 769-70). As such, Zeng’s proposed amendment was futile, and the
District Court did not err by denying Zeng’s motion to amend.

* * * *

Visa Regulations and Restrictions

Visa sanctions

On November 27, 2018, the State Department issued the determination, dated October
15, 2018, that visa sanctions should be imposed pursuant to section 604 of the Foreign
Relations Authorization Act, Fiscal Year 2003 (Pub. L. 107-228) (the “Act”). 83 Fed. Reg.
60,937 (Nov. 27, 2018). Specifically, the determination was that the sanction set out in
section 604(a)(1), “Denial of Visas to PLO and Palestinian Authority Officials,” should be
imposed for a period of 180 days due to the extent of noncompliance by the Palestine
Liberation Organization (“PLO”) or the Palestinian Authority with certain commitments.
Id. The State Department also determined at the same time that the sanction should be
waived pursuant to section 604(c) of the Act for a period of 180 days. /d.

Visas for same-sex partners of foreign government personnel

On October 2, 2018, senior State Department officials provided a briefing on the
eligibility for diplomatic visas for same-sex domestic partners of foreign government
officials and international organization personnel traveling to and/or serving in foreign
missions or at international organizations in the United States. Excerpts follow from the
briefing transcript, which is available at https://www.state.gov/senior-administration-
officials-on-visas-for-same-sex-domestic-partners-of-g-4-and-diplomatic-visa-holders/.
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...[T]he purpose of the policy is to promote the equal treatment of all family members and
couples, and this decision is in light of the 2015 Supreme Court decision legalizing same-sex
marriage. So since 2015, the department announced that it would change its policies to
accommodate that Supreme Court decision, and this is part of that policy.

...[R]Joughly there are 105 families that would be impacted total in the U.S., and of those
only about 55 are with international organizations. ... [W]e understand that a lot of other
countries don’t necessarily view that the same way, so we are proud of the fact that we’re
forward-leaning in this policy and are glad that we can implement a policy in furtherance of
that. And the department has also been working with foreign governments where same-sex
marriage isn’t legal to — and like, for example, Israel, where our foreign diplomats — our
diplomats serving abroad in Israel are treated the same as opposite-sex spouses. So in the U.S.,
we would then do the same for those spouses.

And then with respect to 10s, ...international organizations, we expect that there will be
lots of questions from that since our policy is slightly different, and we are happy to review any
such cases specifically and certainly look forward to doing that and working with them to find a
solution.

...Just wanted to tell you a little bit about the timeline of our communications with the
UN and the foreign missions up here in New York. We’ve had a dialogue since July on this
change to our policy. From the beginning, we’ve stressed that we’d work closely with the UN
and the foreign missions to help people meet these new requirements. | also communicated
that if the requirements couldn’t be met, that we’d work with individuals on a case-by-case
basis to help them to try to legally adjust their status to remain in the United States after the
deadline. I'd be happy to answer questions about the process of informing the UN and the
foreign missions.

U.S. diplomats as of yesterday have to be legally married in order to get ...derivative
diplomatic status when they go overseas, so these changes are to mirror what U.S. policy now
is.

... if same-sex marriage is legal in that host country, then they would have to be married
to get the diplomatic visa derivative status for their partner. If they’re from a country that does
not recognize same-sex marriage, then we will put processes in place to create a process so
that ... the partner could still get derivative status in the United States. So the policy recognizes
that not all countries have the same policy as we do, that they don’t all recognize same-sex
marriage legal as we do, as long as those countries act in a reciprocal fashion towards us and
our diplomats.
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C. Executive Actions on Foreign Terrorist Entry into the United States

As discussed in Digest 2017 at 17-28, the President issued several orders in 2017 on
protecting the United States from foreign terrorist entry. These actions were the subject
of litigation in multiple courts. On January 19, 2018, the U.S. Supreme Court granted a
petition for certiorari in a case challenging Proclamation No. 9645 of September 24,
2017. Trump v. Hawaii, No. 17-965.

On April 10, 2018, the President lifted travel restrictions for Chadian nationals
imposed under Proclamation 9654. See State Department press statement, available at
https://www.state.gov/presidential-proclamation-lifts-travel-restrictions-for-chad/. The
press statement explains that the Government of Chad had improved its identity-
management and information sharing practices. The statement explains further that:

Chad is a critical and vital partner to the U.S. counterterrorism mission. Chad has
made significant strides and now meets the baseline criteria established in the
Presidential Proclamation. For this reason, the travel restrictions placed on Chad
are terminated effective April 13. Its citizens will again be able to receive visas
for travel to the United States.

In Trump v. Hawaii, the Supreme Court issued its decision on June 26, 2018,
holding that the President’s issuance of Proclamation 9645 was a lawful exercise of the
broad discretion granted to him to suspend the entry of aliens into the United States.
Excerpts follow from the majority opinion (with footnotes omitted). The two concurring
opinions and two dissenting opinions are not excerpted herein.

Under the Immigration and Nationality Act, foreign nationals seeking entry into the United
States undergo a vetting process to ensure that they satisfy the numerous requirements for
admission. The Act also vests the President with authority to restrict the entry of aliens whenever
he finds that their entry “would be detrimental to the interests of the United States.” 8 U. S. C.
§1182(f). Relying on that delegation, the President concluded that it was necessary to impose
entry restrictions on nationals of countries that do not share adequate information for an
informed entry determination, or that otherwise present national security risks. Presidential
Proclamation No. 9645, 82 Fed. Reg. 45161 (2017) (Proclamation). The plaintiffs in this
litigation, respondents here, challenged the application of those entry restrictions to certain aliens
abroad. We now decide whether the President had authority under the Act to issue the
Proclamation, and whether the entry policy violates the Establishment Clause of the First
Amendment.
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A

Shortly after taking office, President Trump signed Executive Order No. 13769,
Protecting the Nation From Foreign Terrorist Entry Into the United States. 82 Fed. Reg. 8977
(2017) (EO-1). EO-1 directed the Secretary of Homeland Security to conduct a review to
examine the adequacy of information provided by foreign governments about their nationals
seeking to enter the United States. §3(a). Pending that review, the order suspended for 90 days
the entry of foreign nationals from seven countries— Iran, Iraq, Libya, Somalia, Sudan, Syria,
and Yemen— that had been previously identified by Congress or prior administrations as posing
heightened terrorism risks. 83(c). The District Court for the Western District of Washington
entered a temporary restraining order blocking the entry restrictions, and the Court of Appeals
for the Ninth Circuit denied the Government’s request to stay that order. Washington v. Trump,
847 F. 3d 1151 (2017) (per curiam).

In response, the President revoked EO-1, replacing it with Executive Order No. 13780,
which again directed a worldwide review. 82 Fed. Reg. 13209 (2017) (EO-2). Citing
investigative burdens on agencies and the need to diminish the risk that dangerous individuals
would enter without adequate vetting, EO-2 also temporarily restricted the entry (with case-by-
case waivers) of foreign nationals from six of the countries covered by EO-1: Iran, Libya,
Somalia, Sudan, Syria, and Yemen. 882(c), 3(a). The order explained that those countries had
been selected because each “is a state sponsor of terrorism, has been significantly compromised
by terrorist organizations, or contains active conflict zones.” 81(d). The entry restriction was to
stay in effect for 90 days, pending completion of the worldwide review.

These interim measures were immediately challenged in court. The District Courts for the
Districts of Maryland and Hawaii entered nationwide preliminary injunctions barring
enforcement of the entry suspension, and the respective Courts of Appeals upheld those
injunctions, albeit on different grounds. International Refugee Assistance Project (IRAP) v.
Trump, 857 F. 3d 554 (CA4 2017); Hawaii v. Trump, 859 F. 3d 741 (CA9 2017) (per curiam).
This Court granted certiorari and stayed the injunctions— allowing the entry suspension to go
into effect—with respect to foreign nationals who lacked a “credible claim of a bona fide
relationship” with a person or entity in the United States. Trump v. IRAP,582U.S. |,
(2017) (per curiam) (slip op., at 12). The temporary restrictions in EO-2 expired before this
Court took any action, and we vacated the lower court decisions as moot. Trump v. IRAP, 583 U.
S. __ (2017); Trump v. Hawaii, 583 U. S. __ (2017).

On September 24, 2017, after completion of the worldwide review, the President issued
the Proclamation before us—Proclamation No. 9645, Enhancing Vetting Capabilities and
Processes for Detecting Attempted Entry Into the United States by Terrorists or Other Public-
Safety Threats. 82 Fed. Reg. 45161. The Proclamation (as its title indicates) sought to improve
vetting procedures by identifying ongoing deficiencies in the information needed to assess
whether nationals of particular countries present “public safety threats.” 81(a). To further that
purpose, the Proclamation placed entry restrictions on the nationals of eight foreign states whose
systems for managing and sharing information about their nationals the President deemed
inadequate.

The Proclamation described how foreign states were selected for inclusion based on the
review undertaken pursuant to EO-2. As part of that review, the Department of Homeland
Security (DHS), in consultation with the State Department and several intelligence agencies,
developed a “baseline” for the information required from foreign governments to confirm the
identity of individuals seeking entry into the United States, and to determine whether those
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individuals pose a security threat. 81(c). The baseline included three components. The first,
“identity-management information,” focused on whether a foreign government ensures the
integrity of travel documents by issuing electronic passports, reporting lost or stolen passports,
and making available additional identity-related information. Second, the agencies considered
the extent to which the country discloses information on criminal history and suspected terrorist
links, provides travel document exemplars, and facilitates the U. S. Government’s receipt of
information about airline passengers and crews traveling to the United States. Finally, the
agencies weighed various indicators of national security risk, including whether the foreign state
is a known or potential terrorist safe haven and whether it regularly declines to receive returning
nationals following final orders of removal from the United States. Ibid.

DHS collected and evaluated data regarding all foreign governments. 81(d). It identified
16 countries as having deficient information-sharing practices and presenting national security
concerns, and another 31 countries as “at risk” of similarly failing to meet the baseline. 81(e).
The State Department then undertook diplomatic efforts over a 50-day period to encourage all
foreign governments to improve their practices. 81(f). As a result of that effort, numerous
countries provided DHS with travel document exemplars and agreed to share information on
known or suspected terrorists. 1bid.

Following the 50-day period, the Acting Secretary of Homeland Security concluded that
eight countries—Chad, Iran, Irag, Libya, North Korea, Syria, Venezuela, and Yemen—remained
deficient in terms of their risk profile and willingness to provide requested information. The
Acting Secretary recommended that the President impose entry restrictions on certain nationals
from all of those countries except Irag. 881(g), (h). She also concluded that although Somalia
generally satisfied the information-sharing component of the baseline standards, its “identity-
management deficiencies” and “significant terrorist presence” presented special circumstances
justifying additional limitations. She therefore recommended entry limitations for certain
nationals of that country. 81(i). As for Iraq, the Acting Secretary found that entry limitations on
its nationals were not warranted given the close cooperative relationship between the U.S. and
Iragi Governments and Iraq’s commitment to combating ISIS. §1(g).

After consulting with multiple Cabinet members and other officials, the President
adopted the Acting Secretary’s recommendations and issued the Proclamation. Invoking his
authority under 8 U. S. C. §81182(f) and 1185(a), the President determined that certain entry
restrictions were necessary to “prevent the entry of those foreign nationals about whom the
United States Government lacks sufficient information”; “elicit improved identity-management
and information-sharing protocols and practices from foreign governments”; and otherwise
*advance [the] foreign policy, national security, and counter-terrorism objectives” of the United
States. Proclamation 81(h). The President explained that these restrictions would be the “most
likely to encourage cooperation” while “protect[ing] the United States until such time as
improvements occur.” Ibid.

The Proclamation imposed a range of restrictions that vary based on the “distinct
circumstances” in each of the eight countries. Ibid. For countries that do not cooperate with the
United States in identifying security risks (Iran, North Korea, and Syria), the Proclamation
suspends entry of all nationals, except for Iranians seeking nonimmigrant student and exchange-
visitor visas. 882(b)(ii), (d)(ii), (e)(ii). For countries that have information-sharing deficiencies
but are nonetheless “valuable counterterrorism partner[s]” (Chad, Libya, and Yemen), it restricts
entry of nationals seeking immigrant visas and nonimmigrant business or tourist visas. 882(a)(i),
(©)(i), (9)(i). Because Somalia generally satisfies the baseline standards but was found to present
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special risk factors, the Proclamation suspends entry of nationals seeking immigrant visas and
requires additional scrutiny of nationals seeking nonimmigrant visas. 82(h)(ii). And for
Venezuela, which refuses to cooperate in information sharing but for which alternative means are
available to identify its nationals, the Proclamation limits entry only of certain government
officials and their family members on nonimmigrant business or tourist visas. 82(f)(ii).

The Proclamation exempts lawful permanent residents and foreign nationals who have
been granted asylum. §83(b). It also provides for case-by-case waivers when a foreign national
demonstrates undue hardship, and that his entry is in the national interest and would not pose a
threat to public safety. 83(c)(i); see also §83(c)(iv) (listing examples of when a waiver might be
appropriate, such as if the foreign national seeks to reside with a close family member, obtain
urgent medical care, or pursue significant business obligations). The Proclamation further directs
DHS to assess on a continuing basis whether entry restrictions should be modified or continued,
and to report to the President every 180 days. 84. Upon completion of the first such review
period, the President, on the recommendation of the Secretary of Homeland Security, determined
that Chad had sufficiently improved its practices, and he accordingly lifted restrictions on its
nationals. Presidential Proclamation No. 9723, 83 Fed. Reg. 15937 (2018).

B

Plaintiffs in this case are the State of Hawaii, three individuals (Dr. Ismail Elshikh, John
Doe #1, and John Doe #2), and the Muslim Association of Hawaii. The State operates the
University of Hawaii system, which recruits students and faculty from the designated countries.
The three individual plaintiffs are U.S. citizens or lawful permanent residents who have relatives
from Iran, Syria, and Yemen applying for immigrant or nonimmigrant visas. The Association is a
nonprofit organization that operates a mosque in Hawaii.

Plaintiffs challenged the Proclamation—except as applied to North Korea and
Venezuela—on several grounds. As relevant here, they argued that the Proclamation contravenes
provisions in the Immigration and Nationality Act (INA), 66 Stat. 187, as amended. Plaintiffs
further claimed that the Proclamation violates the Establishment Clause of the First Amendment,
because it was motivated not by concerns pertaining to national security but by animus toward
Islam.

The District Court granted a nationwide preliminary injunction barring enforcement of
the entry restrictions. The court concluded that the Proclamation violated two provisions of the
INA: 81182(f), because the President did not make sufficient findings that the entry of the
covered foreign nationals would be detrimental to the national interest, and §1152(a)(1)(A),
because the policy discriminates against immigrant visa applicants on the basis of nationality.
265 F.Supp. 3d 1140, 1155-1159 (Haw. 2017). The Government requested expedited briefing
and sought a stay pending appeal. The Court of Appeals for the Ninth Circuit granted a partial
stay, permitting enforcement of the Proclamation with respect to foreign nationals who lack a
bona fide relationship with the United States. This Court then stayed the injunction in full
pending disposition of the Government’s appeal. 583 U. S. __ (2017).

The Court of Appeals affirmed. The court first held that the Proclamation exceeds the
President’s authority under 81182(f). In its view, that provision authorizes only a “temporary”
suspension of entry in response to “exigencies” that “Congress would be ill-equipped to
address.” 878 F. 3d 662, 684, 688 (2017). The court further reasoned that the Proclamation
“conflicts with the INA’s finely reticulated regulatory scheme” by addressing “matters of
immigration already passed upon by Congress.” Id., at 685, 690. The Ninth Circuit then turned to
81152(a)(1)(A) and determined that the entry restrictions also contravene the prohibition on
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nationality-based discrimination in the issuance of immigrant visas. The court did not reach
plaintiffs’ Establishment Clause claim.

We granted certiorari. 583 U. S. __ (2018).

I

Before addressing the merits of plaintiffs’ statutory claims, we consider whether we have
authority to do so. The Government argues that plaintiffs’ challenge to the Proclamation under
the INA is not justiciable. Relying on the doctrine of consular nonreviewability, the Government
contends that because aliens have no “claim of right” to enter the United States, and because
exclusion of aliens is “a fundamental act of sovereignty” by the political branches, review of an
exclusion decision “is not within the province of any court, unless expressly authorized by law.”
United States ex rel. Knauff v. Shaughnessy, 338 U. S. 537, 542— 543 (1950). According to the
Government, that principle barring review is reflected in the INA, which sets forth a
comprehensive framework for review of orders of removal, but authorizes judicial review only
for aliens physically present in the United States. See Brief for Petitioners 19— 20 (citing 8
U.S.C. §1252).

The justiciability of plaintiffs’ challenge under the INA presents a difficult question. The
Government made similar arguments that no judicial review was available in Sale v. Haitian
Centers Council, Inc., 509 U. S. 155 (1993). The Court in that case, however, went on to
consider on the merits a statutory claim like the one before us without addressing the issue of
reviewability. The Government does not argue that the doctrine of consular nonreviewability
goes to the Court’s jurisdiction, see Tr. of Oral Arg. 13, nor does it point to any provision of the
INA that expressly strips the Court of jurisdiction over plaintiffs’ claims, see Sebelius v. Auburn
Regional Medical Center, 568 U. S. 145, 153 (2013) (requiring Congress to “clearly state[]” that
a statutory provision is jurisdictional). As a result, we may assume without deciding that
plaintiffs’ statutory claims are reviewable, notwithstanding consular nonreviewability or any
other statutory nonreviewability issue, and we proceed on that basis.

i

The INA establishes numerous grounds on which an alien abroad may be inadmissible to
the United States and ineligible for a visa. See, e.g., 8 U. S. C. 881182(a)(1) (health-related
grounds), (a)(2) (criminal history), (a)(3)(B) (terrorist activities), (a)(3)(C) (foreign policy
grounds). Congress has also delegated to the President authority to suspend or restrict the entry
of aliens in certain circumstances. The principal source of that authority, 81182(f), enables the
President to “suspend the entry of all aliens or any class of aliens” whenever he “finds” that their
entry “would be detrimental to the interests of the United States.”

Plaintiffs argue that the Proclamation is not a valid exercise of the President’s authority
under the INA. In their view, §1182(f) confers only a residual power to temporarily halt the entry
of a discrete group of aliens engaged in harmful conduct. They also assert that the Proclamation
violates another provision of the INA—8 U. S. C. §1152(a)(1)(A)—»because it discriminates on
the basis of nationality in the issuance of immigrant visas.

By its plain language, 81182(f) grants the President broad discretion to suspend the entry
of aliens into the United States. The President lawfully exercised that discretion based on his
findings—following a worldwide, multi-agency review—that entry of the covered aliens would
be detrimental to the national interest. And plaintiffs’ attempts to identify a conflict with other
provisions in the INA, and their appeal to the statute’s purposes and legislative history, fail to
overcome the clear statutory language.
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A The text of §1182(f) states:

“Whenever the President finds that the entry of any aliens or of any class of aliens into
the United States would be detrimental to the interests of the United States, he may by
proclamation, and for such period as he shall deem necessary, suspend the entry of all aliens or
any class of aliens as immigrants or nonimmigrants, or impose on the entry of aliens any
restrictions he may deem to be appropriate.”

By its terms, 81182(f) exudes deference to the President in every clause. It entrusts to the
President the decisions whether and when to suspend entry (“[w]henever [he] finds that the
entry” of aliens “would be detrimental” to the national interest); whose entry to suspend (*“all
aliens or any class of aliens”); for how long (“for such period as he shall deem necessary”); and
on what conditions (“any restrictions he may deem to be appropriate”). It is therefore
unsurprising that we have previously observed that 81182(f) vests the President with “ample
power” to impose entry restrictions in addition to those elsewhere enumerated in the INA. Sale,
509 U. S., at 187 (finding it “perfectly clear” that the President could “establish a naval
blockade” to prevent illegal migrants from entering the United States); see also Abourezk v.
Reagan, 785 F. 2d 1043, 1049, n. 2 (CADC 1986) (describing the “sweeping proclamation
power” in 81182(f) as enabling the President to supplement the other grounds of inadmissibility
in the INA).

The Proclamation falls well within this comprehensive delegation. The sole prerequisite
set forth in §1182(f) is that the President “find[]” that the entry of the covered aliens “would be
detrimental to the interests of the United States.” The President has undoubtedly fulfilled that
requirement here. He first ordered DHS and other agencies to conduct a comprehensive
evaluation of every single country’s compliance with the information and risk assessment
baseline. The President then issued a Proclamation setting forth extensive findings describing
how deficiencies in the practices of select foreign governments— several of which are state
sponsors of terrorism—deprive the Government of “sufficient information to assess the risks
[those countries’ nationals] pose to the United States.” Proclamation 81(h)(i). Based on that
review, the President found that it was in the national interest to restrict entry of aliens who could
not be vetted with adequate information—both to protect national security and public safety, and
to induce improvement by their home countries. The Proclamation therefore
“craft[ed]...country-specific restrictions that would be most likely to encourage cooperation
given each country’s distinct circumstances,” while securing the Nation “until such time as
improvements occur.” Ibid.

Plaintiffs believe that these findings are insufficient. They argue, as an initial matter, that
the Proclamation fails to provide a persuasive rationale for why nationality alone renders the
covered foreign nationals a security risk. And they further discount the President’s stated concern
about deficient vetting because the Proclamation allows many aliens from the designated
countries to enter on nonimmigrant visas.

Such arguments are grounded on the premise that 81182(f) not only requires the
President to make a finding that entry “would be detrimental to the interests of the United
States,” but also to explain that finding with sufficient detail to enable judicial review. That
premise is questionable. See Webster v. Doe, 486 U. S. 592, 600 (1988) (concluding that a
statute authorizing the CIA Director to terminate an employee when the Director “shall deem
such termination necessary or advisable in the interests of the United States” forecloses “any
meaningful judicial standard of review”). But even assuming that some form of review is
appropriate, plaintiffs” attacks on the sufficiency of the President’s findings cannot be sustained.
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The 12-page Proclamation—which thoroughly describes the process, agency evaluations, and
recommendations underlying the President’s chosen restrictions—is more detailed than any prior
order a President has issued under 81182(f ). Contrast Presidential Proclamation No. 6958, 3
CFR 133 (1996) (President Clinton) (explaining in one sentence why suspending entry of
members of the Sudanese government and armed forces “is in the foreign policy interests of the
United States”); Presidential Proclamation No. 4865, 3 CFR 50-51 (1981) (President Reagan)
(explaining in five sentences why measures to curtail “the continuing illegal migration by sea of
large numbers of undocumented aliens into the southeastern United States” are “necessary”).

Moreover, plaintiffs’ request for a searching inquiry into the persuasiveness of the
President’s justifications is inconsistent with the broad statutory text and the deference
traditionally accorded the President in this sphere. “Whether the President’s chosen method” of
addressing perceived risks is justified from a policy perspective is “irrelevant to the scope of his
[81182(f)] authority.” Sale, 509 U. S., at 187-188. And when the President adopts “a preventive
measure ... in the context of international affairs and national security,” he is “not required to
conclusively link all of the pieces in the puzzle before [courts] grant weight to [his] empirical
conclusions.” Holder v. Humanitarian Law Project, 561 U. S. 1, 35 (2010).

The Proclamation also comports with the remaining textual limits in §1182(f). We agree
with plaintiffs that the word “suspend” often connotes a “defer[ral] till later,” Webster’s Third
New International Dictionary 2303 (1966). But that does not mean that the President is required
to prescribe in advance a fixed end date for the entry restrictions. Section 1182(f) authorizes the
President to suspend entry “for such period as he shall deem necessary.” It follows that when a
President suspends entry in response to a diplomatic dispute or policy concern, he may link the
duration of those restrictions, implicitly or explicitly, to the resolution of the triggering condition.
See, e.g., Presidential Proclamation No. 5829, 3 CFR 88 (1988) (President Reagan) (suspending
the entry of certain Panamanian nationals “until such time as ...democracy has been restored in
Panama”); Presidential Proclamation No. 8693, 3 CFR 86-87 (2011) (President Obama)
(suspending the entry of individuals subject to a travel restriction under United Nations Security
Council resolutions “until such time as the Secretary of State determines that [the suspension] is
no longer necessary”). In fact, not one of the 43 suspension orders issued prior to this litigation
has specified a precise end date.

Like its predecessors, the Proclamation makes clear that its “conditional restrictions” will
remain in force only so long as necessary to “address” the identified “inadequacies and risks”
within the covered nations. Proclamation Preamble, and 81(h); see ibid. (explaining that the aim
is to “relax[] or remove[]” the entry restrictions *“as soon as possible”). To that end, the
Proclamation establishes an ongoing process to engage covered nations and assess every 180
days whether the entry restrictions should be modified or terminated. §84(a), (b). Indeed, after
the initial review period, the President determined that Chad had made sufficient improvements
to its identity-management protocols, and he accordingly lifted the entry suspension on its
nationals. See Proclamation No. 9723, 83 Fed. Reg. 15937.

Finally, the Proclamation properly identifies a “class of aliens”—nationals of select
countries—whose entry is suspended. Plaintiffs argue that “class” must refer to a well-defined
group of individuals who share a common “characteristic” apart from nationality. Brief for
Respondents 42. But the text of 81182(f), of course, does not say that, and the word *“class”
comfortably encompasses a group of people linked by nationality. Plaintiffs also contend that the
class cannot be “overbroad.” Brief for Respondents 42. But that simply amounts to an unspoken
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tailoring requirement found nowhere in Congress’s grant of authority to suspend entry of not
only “any class of aliens” but “all aliens.”

In short, the language of §1182(f) is clear, and the Proclamation does not exceed any
textual limit on the President’s authority.

B

Confronted with this “facially broad grant of power,” 878 F. 3d, at 688, plaintiffs focus
their attention on statutory structure and legislative purpose. They seek support in, first, the
immigration scheme reflected in the INA as a whole, and, second, the legislative history of
81182(f) and historical practice. Neither argument justifies departing from the clear text of the
statute.

1

Plaintiffs” structural argument starts with the premise that §1182(f) does not give the
President authority to countermand Congress’s considered policy judgments. The President, they
say, may supplement the INA, but he cannot supplant it. And in their view, the Proclamation
falls in the latter category because Congress has already specified a two-part solution to the
problem of aliens seeking entry from countries that do not share sufficient information with the
United States. First, Congress designed an individualized vetting system that places the burden
on the alien to prove his admissibility. See §1361. Second, instead of banning the entry of
nationals from particular countries, Congress sought to encourage information sharing through a
Visa Waiver Program offering fast-track admission for countries that cooperate with the United
States. See §1187.

We may assume that 81182(f) does not allow the President to expressly override
particular provisions of the INA. But plaintiffs have not identified any conflict between the
statute and the Proclamation that would implicitly bar the President from addressing deficiencies
in the Nation’s vetting system.

To the contrary, the Proclamation supports Congress’s individualized approach for
determining admissibility. The INA sets forth various inadmissibility grounds based on
connections to terrorism and criminal history, but those provisions can only work when the
consular officer has sufficient (and sufficiently reliable) information to make that determination.
The Proclamation promotes the effectiveness of the vetting process by helping to ensure the
availability of such information.

Plaintiffs suggest that the entry restrictions are unnecessary because consular officers can
simply deny visas in individual cases when an alien fails to carry his burden of proving
admissibility—for example, by failing to produce certified records regarding his criminal history.
Brief for Respondents 48. But that misses the point: A critical finding of the Proclamation is that
the failure of certain countries to provide reliable information prevents the Government from
accurately determining whether an alien is inadmissible or poses a threat. Proclamation 8§1(h).
Unless consular officers are expected to apply categorical rules and deny entry from those
countries across the board, fraudulent or unreliable documentation may thwart their review in
individual cases. And at any rate, the INA certainly does not require that systemic problems such
as the lack of reliable information be addressed only in a progression of case-by-case
admissibility determinations. One of the key objectives of the Proclamation is to encourage
foreign governments to improve their practices, thus facilitating the Government’s vetting
process overall. Ibid.
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Nor is there a conflict between the Proclamation and the Visa Waiver Program. The
Program allows travel without a visa for short-term visitors from 38 countries that have entered
into a “rigorous security partnership” with the United States. DHS, U. S. Visa Waiver Program
(Apr. 6, 2016), http://www.dhs.gov/visa-waiver-program (as last visited June 25, 2018).
Eligibility for that partnership involves “broad and consequential assessments of [the country’s]
foreign security standards and operations.” Ibid. A foreign government must (among other
things) undergo a comprehensive evaluation of its “counterterrorism, law enforcement,
immigration enforcement, passport security, and border management capabilities,” often
including “operational site inspections of airports, seaports, land borders, and passport
production and issuance facilities.” Ibid.

Congress’s decision to authorize a benefit for “many of America’s closest allies,” ibid.,
did not implicitly foreclose the Executive from imposing tighter restrictions on nationals of
certain high-risk countries. The Visa Waiver Program creates a special exemption for citizens of
countries that maintain exemplary security standards and offer “reciprocal [travel] privileges” to
United States citizens. 8 U. S. C. §1187(a)(2)(A). But in establishing a select partnership
covering less than 20% of the countries in the world, Congress did not address what
requirements should govern the entry of nationals from the vast majority of countries that fall
short of that gold standard— particularly those nations presenting heightened terrorism concerns.
Nor did Congress attempt to determine—as the multi-agency review process did—whether those
high-risk countries provide a minimum baseline of information to adequately vet their nationals.
Once again, this is not a situation where “Congress has stepped into the space and solved the
exact problem.” Tr. of Oral Arg. 53.

Although plaintiffs claim that their reading preserves for the President a flexible power to
“supplement” the INA, their understanding of the President’s authority is remarkably cramped:
He may suspend entry by classes of aliens “similar in nature” to the existing categories of
inadmissibility—but not too similar—or only in response to “some exigent circumstance” that
Congress did not already touch on in the INA. Brief for Respondents 31, 36, 50; see also Tr. of
Oral Arg. 57 (“Presidents have wide berth in this area ...if there’s any sort of emergency.”). In
any event, no Congress that wanted to confer on the President only a residual authority to
address emergency situations would ever use language of the sort in 8§1182(f). Fairly read, the
provision vests authority in the President to impose additional limitations on entry beyond the
grounds for exclusion set forth in the INA—including in response to circumstances that might
affect the vetting system or other “interests of the United States.”

Because plaintiffs do not point to any contradiction with another provision of the INA,
the President has not exceeded his authority under 81182(f).

Plaintiffs seek to locate additional limitations on the scope of §1182(f) in the statutory
background and legislative history. Given the clarity of the text, we need not consider such extra-
textual evidence. See State Farm Fire & Casualty Co. v. United States ex rel. Rigsby, 580 U. S.
___,___ (2016) (slip op., at 9). At any rate, plaintiffs’ evidence supports the plain meaning of
the provision.

Drawing on legislative debates over §1182(f), plaintiffs suggest that the President’s
suspension power should be limited to exigencies where it would be difficult for Congress to
react promptly. Precursor provisions enacted during the First and Second World Wars confined
the President’s exclusion authority to times of “war” and “national emergency.” See Act of May
22,1918, 81(a), 40 Stat. 559; Act of June 21, 1941, ch. 210, 81, 55 Stat. 252. When Congress
enacted §1182(f) in 1952, plaintiffs note, it borrowed “nearly verbatim” from those predecessor
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statutes, and one of the bill’s sponsors affirmed that the provision would apply only during a
time of crisis. According to plaintiffs, it therefore follows that Congress sought to delegate only a
similarly tailored suspension power in §1182(f). Brief for Respondents 39-40.

If anything, the drafting history suggests the opposite. In borrowing “nearly verbatim”
from the pre-existing statute, Congress made one critical alteration—it removed the national
emergency standard that plaintiffs now seek to reintroduce in another form. Weighing
Congress’s conscious departure from its wartime statutes against an isolated floor statement, the
departure is far more probative. See NLRB v. SW General, Inc., 580 U. S. _ ,  (2017) (slip
op., at 16) (“[F]loor statements by individual legislators rank among the least illuminating forms
of legislative history.”). When Congress wishes to condition an exercise of executive authority
on the President’s finding of an exigency or crisis, it knows how to say just that. See, e.g., 16
U.S.C. 88240-1(b); 42 U. S. C. 85192; 50 U. S. C. 881701, 1702. Here, Congress instead chose
to condition the President’s exercise of the suspension authority on a different finding: that the
entry of an alien or class of aliens would be “detrimental to the interests of the United States.”

Plaintiffs also strive to infer limitations from executive practice. By their count, every
previous suspension order under §1182(f) can be slotted into one of two categories. The vast
majority targeted discrete groups of foreign nationals engaging in conduct “deemed harmful by
the immigration laws.” And the remaining entry restrictions that focused on entire nationalities—
namely, President Carter’s response to the Iran hostage crisis and President Reagan’s suspension
of immigration from Cuba—were, in their view, designed as a response to diplomatic
emergencies “that the immigration laws do not address.” Brief for Respondents 40-41.

Even if we were willing to confine expansive language in light of its past applications,
the historical evidence is more equivocal than plaintiffs acknowledge. Presidents have repeatedly
suspended entry not because the covered nationals themselves engaged in harmful acts but
instead to retaliate for conduct by their governments that conflicted with U. S. foreign policy
interests. See, e.g., Exec. Order No. 13662, 3 CFR 233 (2014) (President Obama) (suspending
entry of Russian nationals working in the financial services, energy, mining, engineering, or
defense sectors, in light of the Russian Federation’s “annexation of Crimea and its use of force in
Ukraine”); Presidential Proclamation No. 6958, 3 CFR 133 (1997) (President Clinton)
(suspending entry of Sudanese governmental and military personnel, citing “foreign policy
interests of the United States” based on Sudan’s refusal to comply with United Nations
resolution). And while some of these reprisals were directed at subsets of aliens from the
countries at issue, others broadly suspended entry on the basis of nationality due to ongoing
diplomatic disputes. For example, President Reagan invoked §1182(f) to suspend entry “as
immigrants” by almost all Cuban nationals, to apply pressure on the Cuban Government.
Presidential Proclamation No. 5517, 3 CFR 102 (1986). Plaintiffs try to fit this latter order within
their carve-out for emergency action, but the proclamation was based in part on Cuba’s decision
to breach an immigration agreement some 15 months earlier.

More significantly, plaintiffs’ argument about historical practice is a double-edged sword.
The more ad hoc their account of executive action—to fit the history into their theory—the
harder it becomes to see such a refined delegation in a statute that grants the President sweeping
authority to decide whether to suspend entry, whose entry to suspend, and for how long.

* * * *
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v
A
We now turn to plaintiffs’ claim that the Proclamation was issued for the unconstitutional
purpose of excluding Muslims. Because we have an obligation to assure ourselves of jurisdiction
under Article 111, we begin by addressing the question whether plaintiffs have standing to bring
their constitutional challenge.

... We agree that a person’s interest in being united with his relatives is sufficiently
concrete and particularized to form the basis of an Article 111 injury in fact. This Court has
previously considered the merits of claims asserted by United States citizens regarding violations
of their personal rights allegedly caused by the Government’s exclusion of particular foreign
nationals. See Kerry v. Din, 576 U. S. __,  (2015) (plurality opinion) (slip op., at 15); id., at
____(KENNEDY, J., concurring in judgment) (slip op., at 1); Kleindienst v. Mandel, 408 U. S.
753, 762 (1972). Likewise, one of our prior stay orders in this litigation recognized that an
American individual who has “a bona fide relationship with a particular person seeking to enter
the country ... can legitimately claim concrete hardship if that person is excluded.” Trump v.
IRAP, 582 U.S.,at___ (slip op., at 13).

The Government responds that plaintiffs’ Establishment Clause claims are not justiciable
because the Clause does not give them a legally protected interest in the admission of particular
foreign nationals. But that argument—which depends upon the scope of plaintiffs’ Establishment
Clause rights—concerns the merits rather than the justiciability of plaintiffs’ claims. We
therefore conclude that the individual plaintiffs have Article 11l standing to challenge the
exclusion of their relatives under the Establishment Clause.

B

The First Amendment provides, in part, that “Congress shall make no law respecting an
establishment of religion, or prohibiting the free exercise thereof.” Our cases recognize that
“[t]he clearest command of the Establishment Clause is that one religious denomination cannot
be officially preferred over another.” Larson v. Valente, 456 U. S. 228, 244 (1982). Plaintiffs
believe that the Proclamation violates this prohibition by singling out Muslims for disfavored
treatment. The entry suspension, they contend, operates as a “religious gerrymander,” in part
because most of the countries covered by the Proclamation have Muslim-majority populations.
And in their view, deviations from the information-sharing baseline criteria suggest that the
results of the multi-agency review were “foreordained.” Relying on Establishment Clause
precedents concerning laws and policies applied domestically, plaintiffs allege that the primary
purpose of the Proclamation was religious animus and that the President’s stated concerns about
vetting protocols and national security were but pretexts for discriminating against Muslims.
Brief for Respondents 69-73.

At the heart of plaintiffs’ case is a series of statements by the President and his advisers
casting doubt on the official objective of the Proclamation. For example, while a candidate on
the campaign trail, the President published a “Statement on Preventing Muslim Immigration”
that called for a “total and complete shutdown of Muslims entering the United States until our
country’s representatives can figure out what is going on.” App. 158. That statement remained
on his campaign website until May 2017. Id., at 130-131. Then-candidate Trump also stated that
“Islam hates us” and asserted that the United States was “having problems with Muslims coming
into the country.” Id., at 120-121, 159. Shortly after being elected, when asked whether violence
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in Europe had affected his plans to “ban Muslim immigration,” the President replied, “You know
my plans. All along, I’ve been proven to be right.” Id., at 123.

One week after his inauguration, the President issued EO-1. In a television interview, one
of the President’s campaign advisers explained that when the President “first announced it, he
said, “Muslim ban.” He called me up. He said, ‘Put a commission together. Show me the right
way to do it legally.”” 1d., at 125. The adviser said he assembled a group of Members of
Congress and lawyers that “focused on, instead of religion, danger.... [The order] is based on
places where there [is] substantial evidence that people are sending terrorists into our country.”
Id., at 229.

Plaintiffs also note that after issuing EO-2 to replace EO-1, the President expressed
regret that his prior order had been “watered down” and called for a “much tougher version” of
his “Travel Ban.” Shortly before the release of the Proclamation, he stated that the “travel ban
...should be far larger, tougher, and more specific,” but “stupidly that would not be politically
correct.” 1d., at 132-133. More recently, on November 29, 2017, the President re-tweeted links
to three anti-Muslim propaganda videos. In response to questions about those videos, the
President’s deputy press secretary denied that the President thinks Muslims are a threat to the
United States, explaining that “the President has been talking about these security issues for
years now, from the campaign trail to the White House” and “has addressed these issues with the
travel order that he issued earlier this year and the companion proclamation.” IRAP v. Trump,
883 F. 3d 233, 267 (CA4 2018).

The President of the United States possesses an extraordinary power to speak to his
fellow citizens and on their behalf. Our Presidents have frequently used that power to espouse
the principles of religious freedom and tolerance on which this Nation was founded. In 1790
George Washington reassured the Hebrew Congregation of Newport, Rhode Island that “happily
the Government of the United States ...gives to bigotry no sanction, to persecution no assistance
[and] requires only that they who live under its protection should demean themselves as good
citizens.” 6 Papers of George Washington 285 (D. Twohig ed. 1996). President Eisenhower, at
the opening of the Islamic Center of Washington, similarly pledged to a Muslim audience that
“America would fight with her whole strength for your right to have here your own church,”
declaring that “[t]his concept is indeed a part of America.” Public Papers of the Presidents,
Dwight D. Eisenhower, June 28, 1957, p. 509 (1957). And just days after the attacks of
September 11, 2001, President George W. Bush returned to the same Islamic Center to implore
his fellow Americans—Muslims and non-Muslims alike— to remember during their time of
grief that “[t]he face of terror is not the true faith of Islam,” and that America is “a great country
because we share the same values of respect and dignity and human worth.” Public Papers of the
Presidents, George W. Bush, Vol. 2, Sept. 17, 2001, p. 1121 (2001). Yet it cannot be denied that
the Federal Government and the Presidents who have carried its laws into effect have—from the
Nation’s earliest days— performed unevenly in living up to those inspiring words.

Plaintiffs argue that this President’s words strike at fundamental standards of respect and
tolerance, in violation of our constitutional tradition. But the issue before us is not whether to
denounce the statements. It is instead the significance of those statements in reviewing a
Presidential directive, neutral on its face, addressing a matter within the core of executive
responsibility. In doing so, we must consider not only the statements of a particular President,
but also the authority of the Presidency itself.
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The case before us differs in numerous respects from the conventional Establishment
Clause claim. Unlike the typical suit involving religious displays or school prayer, plaintiffs seek
to invalidate a national security directive regulating the entry of aliens abroad. Their claim
accordingly raises a number of delicate issues regarding the scope of the constitutional right and
the manner of proof. The Proclamation, moreover, is facially neutral toward religion. Plaintiffs
therefore ask the Court to probe the sincerity of the stated justifications for the policy by
reference to extrinsic statements—many of which were made before the President took the oath
of office. These various aspects of plaintiffs’ challenge inform our standard of review.

C

For more than a century, this Court has recognized that the admission and exclusion of
foreign nationals is a “fundamental sovereign attribute exercised by the Government’s political
departments largely immune from judicial control.” Fiallo v. Bell, 430 U. S. 787, 792 (1977); see
Harisiades v. Shaughnessy, 342 U. S. 580, 588-589 (1952) (“[A]ny policy toward aliens is
vitally and intricately interwoven with contemporaneous policies in regard to the conduct of
foreign relations [and] the war power.”). Because decisions in these matters may implicate
“relations with foreign powers,” or involve “classifications defined in the light of changing
political and economic circumstances,” such judgments “are frequently of a character more
appropriate to either the Legislature or the Executive.” Mathews v. Diaz, 426 U. S. 67, 81
(1976).

Nonetheless, although foreign nationals seeking admission have no constitutional right to
entry, this Court has engaged in a circumscribed judicial inquiry when the denial of a visa
allegedly burdens the constitutional rights of a U. S. citizen. In Kleindienst v. Mandel, the
Attorney General denied admission to a Belgian journalist and self-described “revolutionary
Marxist,” Ernest Mandel, who had been invited to speak at a conference at Stanford University.
408 U. S., at 756—757. The professors who wished to hear Mandel speak challenged that decision
under the First Amendment, and we acknowledged that their constitutional “right to receive
information” was implicated. 1d., at 764—765. But we limited our review to whether the
Executive gave a “facially legitimate and bona fide” reason for its action. Id., at 769. Given the
authority of the political branches over admission, we held that “when the Executive exercises
this [delegated] power negatively on the basis of a facially legitimate and bona fide reason, the
courts will neither look behind the exercise of that discretion, nor test it by balancing its
justification” against the asserted constitutional interests of U. S. citizens. Id., at 770.

The principal dissent suggests that Mandel has no bearing on this case, post, at 14, and n.
5 (opinion of SOTOMAYOR, J.) (hereinafter the dissent), but our opinions have reaffirmed and
applied its deferential standard of review across different contexts and constitutional claims. In
Din, JUSTICE KENNEDY reiterated that “respect for the political branches’ broad power over
the creation and administration of the immigration system” meant that the Government need
provide only a statutory citation to explain a visa denial. 576 U. S., at ___ (opinion concurring
injudgment) (slip op., at 6). Likewise in Fiallo, we applied Mandel to a “broad congressional
policy” giving immigration preferences to mothers of illegitimate children. 430 U. S., at 795.
Even though the statute created a “categorical” entry classification that discriminated on the
basis of sex and legitimacy, post, at 14, n. 5, the Court concluded that “it is not the judicial role
in cases of this sort to probe and test the justifications” of immigration policies. 430 U. S., at 799
(citing Mandel, 408 U. S., at 770). Lower courts have similarly applied Mandel to broad
executive action. See Rajah v. Mukasey, 544 F. 3d 427, 433, 438— 439 (CA2 2008) (upholding
National Security Entry-Exit Registration System instituted after September 11, 2001).



34 DIGEST OF UNITED STATES PRACTICE IN INTERNATIONAL LAW

Mandel’s narrow standard of review “has particular force” in admission and immigration
cases that overlap with “the area of national security.” Din, 576 U. S.,at __ (KENNEDY, J.,
concurring in judgment) (slip op., at 3). For one, “[jJudicial inquiry into the national-security
realm raises concerns for the separation of powers” by intruding on the President’s constitutional
responsibilities in the area of foreign affairs. Ziglar v. Abbasi, 582 U.S. _ ,  (2017) (slip
op., at 19) (internal quotation marks omitted). For another, “when it comes to collecting evidence
and drawing inferences” on questions of national security, “the lack of competence on the part of
the courts is marked.” Humanitarian Law Project, 561 U. S., at 34.

The upshot of our cases in this context is clear: “Any rule of constitutional law that would
inhibit the flexibility” of the President “to respond to changing world conditions should be
adopted only with the greatest caution,” and our inquiry into matters of entry and national
security is highly constrained. Mathews, 426 U. S., at 81-82. We need not define the precise
contours of that inquiry in this case. A conventional application of Mandel, asking only whether
the policy is facially legitimate and bona fide, would put an end to our review. But the
Government has suggested that it may be appropriate here for the inquiry to extend beyond the
facial neutrality of the order. See Tr. of Oral Arg. 16-17, 25-27 (describing Mandel as “the
starting point” of the analysis). For our purposes today, we assume that we may look behind the
face of the Proclamation to the extent of applying rational basis review. That standard of review
considers whether the entry policy is plausibly related to the Government’s stated objective to
protect the country and improve vetting processes. See Railroad Retirement Bd. v. Fritz, 449 U.
S. 166, 179 (1980). As a result, we may consider plaintiffs’ extrinsic evidence, but will uphold
the policy so long as it can reasonably be understood to result from a justification independent of
unconstitutional grounds.

D

Given the standard of review, it should come as no surprise that the Court hardly ever
strikes down a policy as illegitimate under rational basis scrutiny. On the few occasions where
we have done so, a common thread has been that the laws at issue lack any purpose other than a
“bare...desire to harm a politically unpopular group.” Department of Agriculture v. Moreno, 413
U. S. 528, 534 (1973). In one case, we invalidated a local zoning ordinance that required a
special permit for group homes for the intellectually disabled, but not for other facilities such as
fraternity houses or hospitals. We did so on the ground that the city’s stated concerns about
(among other things) “legal responsibility” and “crowded conditions” rested on “an irrational
prejudice” against the intellectually disabled. Cleburne v. Cleburne Living Center, Inc., 473 U.S.
432, 448-450 (1985) (internal quotation marks omitted). And in another case, this Court
overturned a state constitutional amendment that denied gays and leshians access to the
protection of antidiscrimination laws. The amendment, we held, was “divorced from any factual
context from which we could discern a relationship to legitimate state interests,” and “its sheer
breadth [was] so discontinuous with the reasons offered for it” that the initiative seemed
“inexplicable by anything but animus.” Romer v. Evans, 517 U. S. 620, 632, 635 (1996).

The Proclamation does not fit this pattern. It cannot be said that it is impossible to
“discern a relationship to legitimate state interests” or that the policy is “inexplicable by anything
but animus.” Indeed, the dissent can only attempt to argue otherwise by refusing to apply
anything resembling rational basis review. But because there is persuasive evidence that the
entry suspension has a legitimate grounding in national security concerns, quite apart from any
religious hostility, we must accept that independent justification.
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The Proclamation is expressly premised on legitimate purposes: preventing entry of
nationals who cannot be adequately vetted and inducing other nations to improve their practices.
The text says nothing about religion. Plaintiffs and the dissent nonetheless emphasize that five of
the seven nations currently included in the Proclamation have Muslim-majority populations. Yet
that fact alone does not support an inference of religious hostility, given that the policy covers
just 8% of the world’s Muslim population and is limited to countries that were previously
designated by Congress or prior administrations as posing national security risks. See 8 U.S.C.
81187(a)(12)(A) (identifying Syria and state sponsors of terrorism such as Iran as “countr[ies] or
area[s] of concern” for purposes of administering the Visa Waiver Program); Dept. of Homeland
Security, DHS Announces Further Travel Restrictions for the Visa Waiver Program (Feb. 18,
2016) (designating Libya, Somalia, and Yemen as additional countries of concern); see also
Rajah, 544 F. 3d, at 433, n. 3 (describing how nonimmigrant aliens from Iran, Libya, Somalia,
Syria, and Yemen were covered by the National Security Entry-Exit Registration System).

The Proclamation, moreover, reflects the results of a worldwide review process
undertaken by multiple Cabinet officials and their agencies. Plaintiffs seek to discredit the
findings of the review, pointing to deviations from the review’s baseline criteria resulting in the
inclusion of Somalia and omission of Iraq. But as the Proclamation explains, in each case the
determinations were justified by the distinct conditions in each country. Although Somalia
generally satisfies the information-sharing component of the baseline criteria, it “stands apart . . .
in the degree to which [it] lacks command and control of its territory.” Proclamation 82(h)(i). As
for Irag, the Secretary of Homeland Security determined that entry restrictions were not
warranted in light of the close cooperative relationship between the U.S. and Iragi Governments
and the country’s key role in combating terrorism in the region. 81(g). It is, in any event, difficult
to see how exempting one of the largest predominantly Muslim countries in the region from
coverage under the Proclamation can be cited as evidence of animus toward Muslims.

The dissent likewise doubts the thoroughness of the multi-agency review because a recent
Freedom of Information Act request shows that the final DHS report “was a mere 17 pages.”
Post, at 19. Yet a simple page count offers little insight into the actual substance of the final
report, much less predecisional materials underlying it. See 5 U. S. C. §552(b)(5) (exempting
deliberative materials from FOIA disclosure).

More fundamentally, plaintiffs and the dissent challenge the entry suspension based on
their perception of its effectiveness and wisdom. They suggest that the policy is overbroad and
does little to serve national security interests. But we cannot substitute our own assessment for
the Executive’s predictive judgments on such matters, all of which “are delicate, complex, and
involve large elements of prophecy.” Chicago & Southern Air Lines, Inc. v. Waterman S. S.
Corp., 333 U. S. 103, 111 (1948); see also Regan v. Wald, 468 U. S. 222, 242-243 (1984)
(declining invitation to conduct an “independent foreign policy analysis”). While we of course
“do not defer to the Government’s reading of the First Amendment,” the Executive’s evaluation
of the underlying facts is entitled to appropriate weight, particularly in the context of litigation
involving “sensitive and weighty interests of national security and foreign affairs.” Humanitarian
Law Project, 561 U. S., at 33-34.

Three additional features of the entry policy support the Government’s claim of a
legitimate national security interest. First, since the President introduced entry restrictions in
January 2017, three Muslim-majority countries—Iraq, Sudan, and Chad—have been removed
from the list of covered countries. The Proclamation emphasizes that its “conditional
restrictions” will remain in force only so long as necessary to “address” the identified
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“inadequacies and risks,” Proclamation Preamble, and 8§1(h), and establishes an ongoing process
to engage covered nations and assess every 180 days whether the entry restrictions should be
terminated, 884(a), (b). In fact, in announcing the termination of restrictions on nationals of
Chad, the President also described Libya’s ongoing engagement with the State Department and
the steps Libya is taking “to improve its practices.” Proclamation No. 9723, 83 Fed. Reg. 15939.

Second, for those countries that remain subject to entry restrictions, the Proclamation
includes significant exceptions for various categories of foreign nationals. The policy permits
nationals from nearly every covered country to travel to the United States on a variety of
nonimmigrant visas. See, e.g., 882(b)—(c), (g), (h) (permitting student and exchange visitors from
Iran, while restricting only business and tourist nonimmigrant entry for nationals of Libya and
Yemen, and imposing no restrictions on nonimmigrant entry for Somali nationals). These carve-
outs for nonimmigrant visas are substantial: Over the last three fiscal years—before the
Proclamation was in effect— the majority of visas issued to nationals from the covered countries
were nonimmigrant visas. Brief for Petitioners 57. The Proclamation also exempts permanent
residents and individuals who have been granted asylum. 883(b)(i), (vi).

Third, the Proclamation creates a waiver program open to all covered foreign nationals
seeking entry as immigrants or nonimmigrants. According to the Proclamation, consular officers
are to consider in each admissibility determination whether the alien demonstrates that
(1) denying entry would cause undue hardship; (2) entry would not pose a threat to public safety;
and (3) entry would be in the interest of the United States. §83(c)(i); see also 83(c)(iv) (listing
examples of when a waiver might be appropriate, such as if the foreign national seeks to reside
with a close family member, obtain urgent medical care, or pursue significant business
obligations). On its face, this program is similar to the humanitarian exceptions set forth in
President Carter’s order during the Iran hostage crisis. See Exec. Order No. 12206, 3 CFR 249;
Public Papers of the Presidents, Jimmy Carter, Sanctions Against Iran, at 611-612 (1980)
(outlining exceptions). The Proclamation also directs DHS and the State Department to issue
guidance elaborating upon the circumstances that would justify a waiver.

Finally, the dissent invokes Korematsu v. United States, 323 U. S. 214 (1944). Whatever
rhetorical advantage the dissent may see in doing so, Korematsu has nothing to do with this case.
The forcible relocation of U. S. citizens to concentration camps, solely and explicitly on the basis
of race, is objectively unlawful and outside the scope of Presidential authority. But it is wholly
inapt to liken that morally repugnant order to a facially neutral policy denying certain foreign
nationals the privilege of admission. See post, at 26—28. The entry suspension is an act that is
well within executive authority and could have been taken by any other President—the only
question is evaluating the actions of this particular President in promulgating an otherwise valid
Proclamation.

The dissent’s reference to Korematsu, however, affords this Court the opportunity to
make express what is already obvious: Korematsu was gravely wrong the day it was decided, has
been overruled in the court of history, and—to be clear—*“has no place in law under the
Constitution.” 323 U. S., at 248 (Jackson, J., dissenting).

E X x

Under these circumstances, the Government has set forth a sufficient national security
justification to survive rational basis review. We express no view on the soundness of the policy.
We simply hold today that plaintiffs have not demonstrated a likelihood of success on the merits
of their constitutional claim.
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Vv

Because plaintiffs have not shown that they are likely to succeed on the merits of their
claims, we reverse the grant of the preliminary injunction as an abuse of discretion. Winter v.
Natural Resources Defense Council, Inc., 555 U. S. 7, 32 (2008). The case now returns to the
lower courts for such further proceedings as may be appropriate.

Our disposition of the case makes it unnecessary to consider the propriety of the
nationwide scope of the injunction issued by the District Court.

The judgment of the Court of Appeals is reversed, and the case is remanded for further
proceedings consistent with this opinion.

* * * *
d. Visa restrictions relating to Nicaragua

On June 7, 2018, the State Department spokesperson issued a press statement
announcing the imposition of visa restrictions on individuals involved in human rights
abuses or undermining democracy in Nicaragua. See press statement, available at
https://www.state.gov/visa-restrictions-against-individuals-involved-in-human-rights-
abuses-or-undermining-democracy-in-nicaragua/. The press statement follows.

The political violence by police and pro-government thugs against the people of Nicaragua,
particularly university students, shows a blatant disregard for human rights and is unacceptable.
Secretary Mike Pompeo today decided to impose U.S. visa restrictions on individuals responsible
for human rights abuses or undermining democracy in Nicaragua.

Affected individuals include National Police officials, municipal government officials,
and a Ministry of Health officials—specifically those directing or overseeing violence against
others exercising their rights of peaceful assembly and freedom of expression, thereby
undermining Nicaragua’s democracy. These officials have operated with impunity across the
country, including in Managua, Ledn, Esteli, and Matagalpa. In certain circumstances, family
members of those individuals will also be subject to visa restrictions.

We will not publicly identify these individuals due to U.S. visa confidentiality laws, but
we are sending a clear message that human rights abusers and those who undermine democracy
are not welcome in the United States.

We emphasize the action we are announcing today is specific to certain officials and not
directed at the Nicaraguan people. We will continue to monitor the situation and take additional
steps as necessary. The United States continues to call for an end to violence and supports
peaceful negotiations to end this crisis.

* * * *
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4. Removals and Repatriations

The Department of State works closely with the Department of Homeland Security in
effecting the removal of aliens subject to final orders of removal. It is the belief of the
United States that every country has an international legal obligation to accept the
return of its nationals whom another state seeks to expel, remove, or deport.

On August 21, 2018, the State Department spokesperson issued a press
statement regarding Germany’s acceptance of a former Nazi slave-labor camp guard
who was removed from the United States. See August 21, 2018 press statement,
available at https://www.state.gov/germany-accepts-former-nazi-slave-labor-camp-
guard-jakiw-palij/. The statement includes the following:

The United States expresses its deep appreciation to the Federal Republic of
Germany for re-admitting former Nazi slave-labor camp guard Jakiw Palij, who
was removed from the United States on August 20.

During World War Il, Palij served as an armed guard at the Trawniki slave-
labor camp for Jews in Nazi-occupied Poland. He concealed his Nazi service when
he immigrated to the United States from Germany in 1949. A federal court
stripped Palij of his citizenship in 2003 and a U.S. immigration judge ordered him
removed from the United States in 2004 based on his wartime activities and
postwar immigration fraud.

5. Agreements for the Sharing of Visa Information

On April 18, 2018, the United States and Argentina signed an agreement for the
exchange of visa information. The agreement is available at
https://www.state.gov/argentina-19-314."*

C. ASYLUM, REFUGEE, AND MIGRANT PROTECTION ISSUES
1. Temporary Protected Status

Section 244 of the Immigration and Nationality Act (“INA” or “Act”), as amended, 8
U.S.C. § 12544, authorizes the Secretary of Homeland Security, after consultation with
appropriate agencies, to designate a state (or any part of a state) for temporary
protected status (“TPS”) after finding that (1) there is an ongoing armed conflict within
the state (or part thereof) that would pose a serious threat to the safety of nationals
returned there; (2) the state has requested designation after an environmental disaster
resulting in a substantial, but temporary, disruption of living conditions that renders the
state temporarily unable to handle the return of its nationals; or (3) there are other
extraordinary and temporary conditions in the state that prevent nationals from

** Editor’s note: The agreement entered into force on March 14, 2019.


https://www.state.gov/germany-accepts-former-nazi-slave-labor-camp-guard-jakiw-palij/
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returning in safety, unless permitting the aliens to remain temporarily would be
contrary to the national interests of the United States. The TPS designation means that
eligible nationals of the state (or stateless persons who last habitually resided in the
state) can remain in the United States and obtain work authorization documents. For
background on previous designations of states for TPS, see Digest 1989—-1990 at 39-40;
Cumulative Digest 1991-1999 at 240-47; Digest 2004 at 31-33; Digest 2010 at 10-11;
Digest 2011 at 6-9; Digest 2012 at 8-14; Digest 2013 at 23-24; Digest 2014 at 54-57;
Digest 2015 at 21-24; Digest 2016 at 36-40; and Digest 2017 at 33-37. In 2018, the
United States extended TPS designations for Syria, Yemen, and Somalia, and announced
the termination of TPS for El Salvador, Nepal, and Honduras, as discussed below.

El Salvador

On January 18, 2018, the Department of Homeland Security provided notice of the
termination of the designation of El Salvador for TPS. 83 Fed. Reg. 2654 (Jan. 18, 2018).
The Secretary of Homeland Security determined that conditions in El Salvador no longer
support its designation for TPS. /d. Termination is effective September 9, 2019. /d. The
termination is based on the determination that recovery efforts relating to the 2001
earthquakes, which were the basis for the original designation, have largely been
completed. /d. at 2655-56.

Syria

On March 5, 2018, the Department of Homeland Security (“DHS”) announced the
extension of the designation of Syria for TPS for 18 months, from April 1, 2018 through
September 30, 2019. 83 Fed. Reg. 9329 (Mar. 5, 2018). The extension is based on the
determination that the conditions in Syria that prompted the 2016 TPS redesignation
continue to exist, specifically, the ongoing armed conflict and extraordinary and
temporary conditions that have persisted and pose a serious threat to the personal
safety of Syrian nationals if they were required to return to their country. /d. at 9331-32.

Nepal

On May 22, 2018, the Department of Homeland Security announced its determination,
after reviewing country conditions and consulting with the appropriate U.S.
Government agencies, that conditions in Nepal no longer support its designation for
TPS. 83 Fed. Reg. 23,705 (May 22, 2018). Termination is effective June 24, 2019, in order
to allow for an orderly transition. DHS designated Nepal in 2015 after a severe
earthquake and extended the designation through 2018 in 2016 due to civil unrest and
obstruction of the border with India. See Digest 2016 at 40. DHS determined in 2018
that the conditions supporting Nepal’s 2015 designation for TPS on the basis of
environmental disaster are no longer met; that Nepal has made considerable progress in
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post-earthquake recovery and reconstruction; and that conditions in Nepal have
significantly improved since the TPS extension in 2016. 83 Fed. Reg. 23,706.

Honduras

On June 5, 2018, DHS announced the termination of the designation of Honduras for
TPS, effective January 5, 2020, in order to provide time for an orderly transition. 83 Fed.
Reg. 26,074 (June 5, 2018). Termination is based on the determination that the
conditions supporting Honduras’s 1999 designation for TPS on the basis of
environmental disaster due to the damage caused by Hurricane Mitch in October 1998
are no longer met. Id. at 26,076. The notice states that recovery and reconstruction
efforts after Hurricane Mitch “have largely been completed.” /d.

Yemen

On August 14, 2018, DHS announced the extension of the designation of Yemen for TPS
for 18 months, from September 4, 2018, through March 3, 2020. 83 Fed. Reg. 40,307
(Aug. 14, 2018). The extension was based on the determination that the ongoing armed
conflict and extraordinary and temporary conditions that prompted Yemen’s 2017
extension and new designation for TPS persist. /d. at 40,308.

Somalia

On August 27, 2018, DHS announced the extension of the designation of Somalia for TPS
for 18 months, from September 18, 2018 through March 17, 2020. 83 Fed. Reg. 43,695
(Aug. 27, 2018). The extension was based on the determination that conditions in
Somalia supporting the TPS designation continue to be met, namely, ongoing armed
conflict and extraordinary and temporary conditions that prevent Somali nationals from
returning in safety. /d. As discussed in Digest 2017 at 34, DHS last extended Somalia’s
TPS designation in 2017.

Ramos v. Nielsen and other litigation

On October 3, 2018, the U.S. District Court for the Northern District of California in
Ramos v. Nielsen, No. 18—01554 (N.D. Cal.), issued a preliminary injunction, enjoining
enforcement of the termination of TPS for Sudan, Nicaragua, Haiti, and El Salvador. On
October 31, 2018 DHS announced through a notice in the Federal Register that it would
comply with the preliminary injunction by extending TPS for Sudan, Nicaragua, Haiti,
and El Salvador so long as the preliminary injunction remains in effect. 83 Fed. Reg.
54,764 (Oct. 31, 2018). The notice also announced automatic extensions of the validity
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of TPS-related documentation for TPS beneficiaries from Sudan and Nicaragua. /d.
The preliminary injunction followed the denial by the court of the U.S. Government’s
motion to dismiss the case. Excerpts follow (with footnotes omitted) from the court’s
decision issuing the preliminary injunction in Ramos. The decision is available in full at
https://www.state.gov/digest-of-united-states-practice-in-international-law/. Trump v.
Hawaii is discussed in section B.2.c, supra.

The federal government seeks to terminate the Temporary Protected Status (“TPS”) designations
for four countries: Haiti, Sudan, Nicaragua, and El Salvador. Under three prior administrations,
the TPS designations of these countries have been repeatedly extended based on adverse and
dangerous conditions in these countries. Under the designations, approximately 300,000 TPS
beneficiaries have been allowed to stay and work in the United States because of dangerous or
unsafe conditions in their home countries. Without TPS designations, these beneficiaries will be
subject to removal from the United States.

Plaintiffs in this case are TPS beneficiaries (who have resided in the United States for
years) along with their U.S.-citizen children. In this suit, Plaintiffs challenge the Trump
administration’s decision to terminate TPS status for the affected countries. Currently pending
before the Court is Plaintiffs’ motion for a preliminary injunction. Plaintiffs seek to enjoin the
government from implementing or enforcing the decisions of the Secretary of the Department of
Homeland Security to terminate TPS designations of these countries pending a final resolution of
the case on the merits.

As described below, absent injunctive relief, TPS beneficiaries and their children
indisputably will suffer irreparable harm and great hardship. TPS beneficiaries who have lived,
worked, and raised families in the United States (many for more than a decade), will be subject
to removal. Many have U.S.-born children; those may be faced with the Hobson’s choice of
bringing their children with them (and tearing them away from the only country and community
they have known) or splitting their families apart. In contrast, the government has failed to
establish any real harm were the status quo (which has been in existence for as long as two
decades) is maintained during the pendency of this litigation. Indeed, if anything, Plaintiffs and
amici have established without dispute that local and national economies will be hurt if hundreds
of thousands of TPS beneficiaries are uprooted and removed.

The balance of hardships thus tips sharply in favor of TPS beneficiaries and their
families. And Plaintiffs have made substantial showing on the merits of their claims, both on the
facts and the law. They have presented a substantial record supporting their claim that the Acting
Secretary or Secretary of DHS, in deciding to terminate the TPS status of Haiti, EI Salvador,
Nicaragua and Sudan, changed the criteria applied by the prior administrations, and did so
without any explanation or justification in violation of the Administrative Procedure Act. There

ko k

Editor’s note: To comply with the court’s injunction, on March 1, 2019, DHS published a second notice in the
Federal Register extending through January 2, 2020, the validity of TPS-related documentation for eligible, affected
beneficiaries of TPS for Sudan, Nicaragua, Haiti, and EI Salvador.
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is also evidence that this may have been done in order to implement and justify a pre-ordained
result desired by the White House. Plaintiffs have also raised serious questions whether the
actions taken by the Acting Secretary or Secretary was influenced by the White House and based
on animus against non-white, non-European immigrants in violation of Equal Protection
guaranteed by the Constitution. The issues are at least serious enough to preserve the status quo.

Having considered the parties’ briefs and accompanying submissions, as well as the oral
argument of counsel, the Court hereby GRANTS Plaintiffs’ motion. ...

* * * *

... The Court previously held that a deferential standard was applied in Trump v. Hawaii
because the case involved “the entry of aliens from outside the United States, express national
security concerns[,] and active involvement of foreign policy.” Docket No. 55 (Order at 50). The
instant case was distinguishable from Trump v. Hawaii because (1) there was no indication that
national security or foreign policy was a reason to terminate TPS designations; (2) unlike the
aliens in Trump v. Hawaii, the aliens here (i.e., the TPS beneficiaries) are already in the United
States and “aliens within the United States have greater constitutional protections than those
outside who are seeking admission for the first time”; and (3) “the executive order in Trump [v.
Hawaii] was issued pursuant to a very broad grant of statutory discretion” whereas “Congress
has not given the Secretary carte blanche to terminate TPS for any reason whatsoever.” Docket
No. 55 (Order at 52-53); see also Docket No. 55 (Order at 53) (stating that Trump v. Hawalii “did
not address the standard of review to be applied under the equal protection doctrine when steps
are taken to withdraw an immigration status or benefit from aliens lawfully present and admitted
into the United States for reasons unrelated to national security or foreign affairs”) (emphasis in
original). In another TPS case pending in the District of Massachusetts, the district court made a
similar analysis of Trump v. Hawaii. See Centro Presente, 2018 U.S. Dist. LEXIS 122509, at
*44 (stating that the Supreme Court’s “decision to apply rational basis review [in Trump v.
Hawaii] was based on two considerations not at issue here: first, the limited due process rights
afforded to foreign nationals seeking entry into the United States and the particular deference
accorded to the executive in making national security determinations”). Applying Arlington
Heights, the Massachusetts court found that there were sufficient allegations in the complaint to
withstand the government’s motion to dismiss. See id. at *56 (“find[ing] that the combination of
a disparate impact on particular racial groups, statements of animus by people plausibly alleged
to be involved in the decision-making process, and an allegedly unreasoned shift in policy
sufficient to allege plausibly that a discriminatory purpose was a motivating factor in a
decision”).

The government argues that the Court’s analysis above is inconsistent with cases cited in
Trump v. Hawaii, see Opp’n at 19-20 (arguing that Trump v. Hawaii “is not limited to executive
actions rooted in national security concerns or to actions restricting entry of foreign nationals”).
The Court does not agree.

Kleindienst v. Mandel, 408 U.S. 753 (1972), is a case that involved admission of an alien
into the United States, and thus is distinguishable from the instant case where the TPS
beneficiaries are already lawfully present and admitted into the country. In fact, the alien in
Mandel was actually ineligible for a visa under the Immigration and Nationality Act (because of
his advocacy of Communist doctrines) and could only enter the United States if he first obtained
a waiver from the Attorney General. See id. at 756-59.
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Similarly, Fiallo v. Bell, 430 U.S. 787 (1977), is an admission case and is therefore
distinguishable. See id. at 790 n.3 .... The Court acknowledges that, in Fiallo, the appellants
“characterize[d] [the Supreme Court’s] prior immigration cases as involving foreign policy
matters and congressional choices to exclude or expel groups of aliens that were specifically and
clearly perceived to pose a grave threat to the national security . . . or to the general welfare of
this country” and that the Supreme Court noted there was no indication in our prior cases that the
scope of judicial review is a function of the nature of the policy choice at issue. To the contrary,
[s]ince decisions in these matters may implicate our foreign powers, and since a wide variety of
classifications must be defined in the light of changing political and economic circumstances,
such decisions are frequently of a character more appropriate to either the Legislature or the
Executive than to the Judiciary, and [t]he reasons that preclude judicial review of political
questions also dictate a narrow standard of review of decisions made by the Congress or the
President in the area of immigration and naturalization. 1d. at 796 (internal quotation marks
omitted). Fiallo also contains other broad language that could be read unfavorably to Plaintiffs
(i.e., suggesting limited judicial review). See Fiallo, 430 U.S. at 792 (“Our cases ‘have long
recognized the power to expel or exclude aliens as a fundamental sovereign attribute exercised
by the Government’s political departments largely immune from judicial control.”””). However,
this language of “expel” and “exclude” appears to be a dated or historical phrase, see Fong Yue
Ting v. United States, 149 U.S. 698, 707 (1893) (indicating that *“‘[t]he control of the people
within its limits, and the right to expel from its territory persons who and dangerous to the peace
of the State, are too clearly within the essential attributes of sovereignty to be seriously
contested’”), and does not detract from evolved and well-established authority that aliens
lawfully within the United States have rights from those seeking admission in the first instance
into the United States. See Zadvydas, 533 U.S. at 693 (noting that “certain constitutional
protections available to persons inside the United States are unavailable to aliens outside of our
geographic borders”); cf. Yamataya v. Fisher, 189 U.S. 86, 101 (1903) (stating that “it is not
competent for the Secretary of the Treasury or any executive officer, at any time within the year
limited by the statute, arbitrarily to cause an alien, who has entered the country, and has become
subject in all respects to its jurisdiction, and a part of its population, although alleged to be
illegally here, to be taken into custody and deported without giving him all opportunity to be
heard upon the questions involving his right to be and remain in the United States™).

In any event, this Court does not hold that Trump v. Hawaii [is] inapplicable to the instant
case solely because the decisions to terminate did not rest on national security—or foreign
policy—concerns. Rather, the Court’s holding is predicated on an amalgam of factors: the fact
that the TPS beneficiaries are living and have lived in the United States for lengthy periods with
established ties to the community, no foreign policy or national security interest has been relied
upon [by] the DHS to support its decision to terminate TPS status for the affected countries, and
the TPS statute does not confer[] unfettered authority upon the Secretary. The justification for a
kind of super deference advocated by the government in this case is not warranted.

Finally, Rajah v. Mukasey, 544 F.3d 427 (2d Cir. 2008), is distinguishable from the
instant case as well. Although Rajah, like the instant case, is not an admission case, it is still
distinguishable because the aliens in Rajah were, undisputedly, deportable from the country, and
the only issue was whether the aliens might be able to get a reprieve from deportation because
the “deportation proceedings were so tainted by the [post-9/11] Program [that required
nonimmigrant alien males over the age of 16 from designated countries to appear for registration
and fingerprinting] and associated events.” Id. at 434. ...Moreover, Rajah is distinguishable



44 DIGEST OF UNITED STATES PRACTICE IN INTERNATIONAL LAW

because, while the case (like the instant case) involved an Equal Protection claim, the claim was
really one for selective prosecution/enforcement, an area in which the courts have applied
substantial deference to the exercise of prosecutorial discretion. See, e.g., Reno v. Am.- Arab
Anti-Discrim. Comm., 525 U.S. 471, 489-90 (1999) (noting that, “[e]ven in the criminal-law
field, a selective prosecution claim is a rara avis” because “such claims invade a special
province of the Executive” and therefore a “criminal defendant [must] introduce ‘clear evidence]
displacing the presumption that a prosecutor has acted lawfully”; adding that “[t]hese concerns
are greatly magnified in the deportation context” but also stating that “we need not rule out the
possibility of a rare case in which the alleged basis of discrimination is so outrageous that the
foregoing considerations can be overcome”).

At the very least, the above analysis indicates that there are serious questions going to the
merits as to whether Trump v. Hawaii governs in the instant case. Even if Trump v. Hawaii did
provide the governing legal standard for the Equal Protection claim here, the Court nevertheless
finds that there are serious questions going to the merits that warrant a preliminary injunction. In
Trump v. Hawaii, the Supreme Court stated that the “standard of review considers whether the
[challenged decision] is plausibly related to the Government’s stated objective.” Trump v.
Hawaii, 138 S. Ct. at 2420. The Supreme Court also indicated that, in spite of this deferential
standard of review, it assumed a court could “look behind the face of the [challenged decision] to
the extent of applying rational basis review.” Id. In other words, a court could *“consider [a
plaintiff’s] extrinsic evidence,” including statements by the President, and should “uphold [the
challenged decision] so long as it can reasonably be understood to result from a justification
independent of unconstitutional grounds.” Id. Judicial review, though more deferential than
traditional strict scrutiny, remains fact based. Here, considering the substantial extrinsic evidence
submitted by Plaintiffs, there are serious questions as to whether the terminations of TPS
designations could “reasonably be understood to result from a justification independent of
unconstitutional grounds.” Id.; see also Centro Presente, 2018 U.S. Dist. LEXIS 122509, at *58-
59 (in similar TPS case, stating that, “even if rational basis review were to apply, Plaintiffs’
claims, at this early stage of litigation, would still survive”; noting that “there is no justification,
explicit or otherwise, for Defendants’ switch to focusing on whether the conditions that caused
the initial designation had abated rather than a fuller evaluation of whether the country would be
able to safely accept returnees”).

In addition to Ramos and Centro Presente, No. 18-10340 (D. Mass.), referenced
by the Ramos court, supra, other cases in which district courts have denied motions to
dismiss claims challenging TPS terminations include: Saget, No. 18-1599 (E.D. NY)
(Haiti); and Casa de Maryland, No. 18-845 (D. Md.) (El Salvador).

2. Executive Actions on Refugees and Migration
a. Refugee Admissions
On October 4, 2018, the President determined that the admission of 30,000 refugees to

the United States during Fiscal Year 2019 is justified by humanitarian concerns or
otherwise in the national interest and authorized the admission of that number. 83 Fed.
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Reg. 55,091 (Nov. 1, 2018). The President made the determination in accordance with
section 207 of the Immigration and Nationality Act (the “Act”) (8 U.S.C. 1157), after
appropriate consultations with the Congress, and consistent with the Report on
Proposed Refugee Admissions for Fiscal Year 2019 submitted to the Congress on
September 17, 2018. /d.

b. Presidential Proclamation on Migration through the Southern Border

On November 9, 2018, the President issued a proclamation regarding mass migration
through the southern border of the United States. 83 Fed. Reg. 57,661 (Nov. 15, 2018)
The proclamation responds to the large groups of migrants, primarily from Central
America, approaching the U.S. border. The President suspended and limited the entry of
aliens across the border with Mexico pursuant to authority in sections 212(f) and 215(a)
of the Immigration and Nationality Act (INA) (8 U.S.C. 1182(f) and 1185(a), respectively).
Excerpts follow from the proclamation.

Section 1. Suspension and Limitation on Entry. The entry of any alien into the United States
across the international boundary between the United States and Mexico is hereby suspended and
limited, subject to section 2 of this proclamation. That suspension and limitation shall expire 90
days after the date of this proclamation or the date on which an agreement permits the United
States to remove aliens to Mexico in compliance with the terms of section 208(a)(2)(A) of the
INA (8 U.S.C. 1158(a)(2)(A)), whichever is earlier.

Sec. 2. Scope and Implementation of Suspension and Limitation on Entry. (a) The
suspension and limitation on entry pursuant to section 1 of this proclamation shall apply only to
aliens who enter the United States after the date of this proclamation.

(b) The suspension and limitation on entry pursuant to section 1 of this proclamation shall
not apply to any alien who enters the United States at a port of entry and properly presents for
inspection, or to any lawful permanent resident of the United States.

(c) Nothing in this proclamation shall limit an alien entering the United States from being
considered for withholding of removal under section 241(b)(3) of the INA (8 U.S.C. 1231(b)(3))
or protection pursuant to the regulations promulgated under the authority of the implementing
legislation regarding the Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, or limit the statutory processes afforded to unaccompanied alien
children upon entering the United States under section 279 of title 6, United States Code, and
section 1232 of title 8, United States Code.

(d) No later than 90 days after the date of this proclamation, the Secretary of State, the
Attorney General, and the Secretary of Homeland Security shall jointly submit to the President,
through the Assistant to the President for National Security Affairs, a recommendation on
whether an extension or renewal of the suspension or limitation on entry in section 1 of this
proclamation is in the interests of the United States.
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Sec. 3. Interdiction. The Secretary of State and the Secretary of Homeland Security shall
consult with the Government of Mexico regarding appropriate steps—consistent with applicable
law and the foreign policy, national security, and public-safety interests of the United States—to
address the approach of large groups of aliens traveling through Mexico with the intent of
entering the United States unlawfully, including efforts to deter, dissuade, and return such aliens
before they physically enter United States territory through the southern border.

* * * *

Also on November 9, 2018, the U.S. Departments of Justice and Homeland
Security published an interim final rule (“Rule”), effective immediately, that an alien
entering “along the southern border with Mexico” may not be granted asylum if the
alien is “subject to a presidential proclamation ... suspending or limiting the entry of
aliens” on this border. 83 Fed. Reg. 55,934 (Nov. 9, 2018). The new rule, in concert with
the Proclamation, discussed supra, bars aliens from eligibility for asylum if they have
entered the United States anywhere but through lawful ports of entry. /d.

The Rule was challenged in federal district court by organizations representing
asylum applicants. On November 19, 2018, the district court issued a temporary
restraining order, finding the Rule to be inconsistent with the INA, which allows aliens to
apply for asylum whether or not they arrived at a designated port of entry. East Bay
Sanctuary Covenant v. Trump, No. 18-16810 (N.D. Cal.), available at
https://www.state.gov/digest-of-united-states-practice-in-international-law/.

On December 7, 2018, the Court of Appeals for the Ninth Circuit denied the U.S.
Government’s motion for a stay of the district court’s temporary restraining order
pending appeal, also finding that the Rule is likely inconsistent with existing United
States law. East Bay Sanctuary Covenant v. Trump, 909 F.3d 1219 (9th Cir. 2018).

c. Migration Protection Protocols (“MPP”)

On December 20, 2018, the Department of Homeland Security announced that,
effective immediately, in accordance with Section 235(b)(2)(C) of the INA and new
Migration Protection Protocols (“MPP”), “individuals arriving in or entering the United
States from Mexico—illegally or without proper documentation—may be returned to
Mexico for the duration of their immigration proceedings.” DHS press release, available
at https://www.dhs.gov/news/2018/12/20/secretary-nielsen-announces-historic-action-
confront-illegal-immigration. Secretary of Homeland Security Kirstjen M. Nielsen,
provided a statement on the action, id., which is excerpted below:

Today we are announcing historic measures to bring the illegal immigration crisis
under control... We will confront this crisis head on, uphold the rule of law, and
strengthen our humanitarian commitments. Aliens trying to game the system to
get into our country illegally will no longer be able to disappear into the United
States, where many skip their court dates. Instead, they will wait for an
immigration court decision while they are in Mexico. ‘Catch and release’ will be
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replaced with ‘catch and return.’ In doing so, we will reduce illegal migration by
removing one of the key incentives that encourages people from taking the
dangerous journey to the United States in the first place. This will also allow us
to focus more attention on those who are actually fleeing persecution.

Let me be clear: we will undertake these steps consistent with all
domestic and international legal obligations, including our humanitarian
commitments. We have notified the Mexican government of our intended
actions. In response, Mexico has made an independent determination that they
will commit to implement essential measures on their side of the border. We
expect affected migrants will receive humanitarian visas to stay on Mexican soil,
the ability to apply for work, and other protections while they await a U.S. legal
determination.

Secretary of State Michael R. Pompeo issued a press statement regarding the
actions to counter illegal immigration. His statement follows and is available at
https://www.state.gov/united-states-action-to-confront-illegal-immigration/.

Today the United States Government announced historic action to confront the
illegal immigration crisis facing the United States. We notified the Government
of Mexico that the United States is invoking Section 235(b)(2)(c) of the
Immigration and Nationality Act. We will begin implementation immediately.
Individuals arriving in the United States from Mexico—illegally or without proper
documentation—will be returned to Mexico for the duration of their
immigration proceedings. In response, the Mexican government has informed us
that it will support the human rights of migrants by affording affected migrants
humanitarian visas to stay on Mexican soil, the ability to apply for work, and
other protections while they await U.S. proceedings.

3. Rohingya Refugees

On June 7, 2018, the United States expressed its support for a Memorandum of
Understanding (“MOU”) signed by UNHCR, UNDP, and the Burmese government
regarding the voluntary return of Rohingya refugees to Burma. See Department of State
Press Statement, available at https://www.state.gov/u-s-support-of-memorandum-of-
understanding-between-unhcr-undp-and-the-government-of-burma-to-create-the-
conditions-for-the-voluntary-return-of-rohingya-refugees-from-bangladesh/. The June 7
press statement includes the following:

This is a positive step. We see this MOU as a confidence-building measure that, if
effectively implemented, could allow much-needed humanitarian assistance to
reach all affected communities and assist Burma in creating the necessary
conditions for voluntary return and to support recovery and resilience-based
development for the benefit of all communities living in Rakhine State.

We encourage the Burmese government to fulfill its commitment to work
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with UNHCR and UNDP to implement the recommendations of the Kofi Annan-
led Advisory Commission on Rakhine State.
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CHAPTER 2

Consular and Judicial Assistance and Related Issues

A. CONSULAR NOTIFICATION, ACCESS, AND ASSISTANCE

1. UNGA Resolution on Consular Notification

On December 20, 2018, U.S. Representative to the UN for Economic and Social Affairs
Kelley Currie delivered the U.S. explanation of vote on a UN General Assembly
resolution put forward by Mexico regarding the International Court of Justice’s decision
in Avena. See Digest 2004 at 37-43 for discussion of the ruling in Avena; see Digest 2008
at 175-93 for discussion of the U.S. Supreme Court decision in Medellin. Ambassador
Currie’s remarks are excerpted below and available at
https://usun.usmission.gov/explanation-of-vote-before-the-vote-on-mexicos-unga-
resolution-on-the-international-criminal-court-of-justice-avena-decision/.

The United States believes that it is inappropriate that Mexico has brought this bilateral matter to
the UN General Assembly. We are also disappointed that Mexico failed to consult with the
United States prior to circulating the draft resolution. We will vote “no” on this resolution.

Our vote should not be interpreted as a repudiation of our international obligations
regarding consular notification and access. On the contrary, the United States continues to take
very seriously our international obligations with respect to consular notification and access.

We will vote “no” to affirm that the UN General Assembly is not the appropriate venue
for this issue. The United States continues to take steps with respect to the Avena judgment, and
we have engaged in close and extensive consultations with Mexico.
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The United States notes that the United States Supreme Court has held, in Medellin v.
Texas, that the ICJ’s Avena decision does not constitute directly enforceable federal law and that
U.S. obligations could be discharged through the adoption of federal legislation.

This resolution will not alter the force of the Supreme Court’s decision as binding upon
the United States government. Accordingly, legislation that would facilitate actions consistent
with the Avena judgment in the United States was included in the President’s Fiscal Year 2019
budget request.

The State Department has engaged directly with relevant state authorities in the United
States, urging them to take the necessary steps to give effect to the Avena decision.

The United States has closely consulted with Mexico on its efforts to implement the
Avena judgment, and has kept Mexico informed of its efforts. Mexico’s decision to introduce this
resolution was unfortunate. We call on all delegations to vote “no” on this resolution.

* * * *

2. Engagement with states regarding Avena

On November 14, 2018, U.S. Department of State Legal Adviser Jennifer G. Newstead
sent a letter to Governor Greg Abbott of Texas regarding Roberto Moreno Ramos, a
Mexican national whose case was addressed by the ICJ in Avena. The text of the body of
the letter appears below.

As the Legal Adviser of the U.S. Department of State, | am writing with regard to the case of
Roberto Moreno Ramos, a Mexican national scheduled to be executed in Texas on November 14,
2018, and the cases of five other Mexican nationals convicted of capital crimes in Texas and still
awaiting execution dates.

The United States and Mexico are both parties to the Vienna Convention on Consular
Relations (Vienna Convention), which requires, among other things, that states inform foreign
nationals upon their arrest of the option to have their consulate notified of the arrest, and provide
such notification upon request and without delay. In 2004, the International Court of Justice
(ICJ) found that the United States breached these obligations in the case of Mr. Ramos and 51
other Mexican nationals in the Case Concerning Avena and Other Mexican Nationals (Mex. v.
U.S). 2004 1.CJ. 12 (March 31),'! and directed the United States to provide effective judicial
review and reconsideration of any claims of actual prejudice to the affected Mexican nationals.

11 The ICJ found that the United States had breached its obligations under Article 36 of the Vienna Convention with
respect to Mr. Ramos, specifically Article 36(1)(b), by failing to inform Mr. Ramos of his option to have the
Mexican consulate notified of his arrest and failing to provide such notification; Article 36(1)(a) by failing to enable
Mexican consular officers to communicate with and have access to him; and Article 36(1)(c) regarding the right of
consular officers to visit him and arrange for his legal representation. The ICJ also noted that Mr. Ramos’s case was
one of only three where the United States was in breach of its obligations under Article 36(2) because his criminal
proceedings had already reached a stage “at which there is no further possibility of judicial reexamination” because
his conviction and sentence had already become final by the time of the Avena judgment.
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Shortly after the 1CJ’s judgment, the United States withdrew from the Vienna Convention
Optional Protocol under which the 1CJ had asserted jurisdiction to hear the dispute. However,
this withdrawal did not directly alter the status of the ICJ’s Avena decision.

In Medellin v. Texas, 552 U.S. 491 (2008), the United States Supreme Court held that the
ICJ’s Avena decision does not constitute directly enforceable federal law and that a Presidential
Memorandum alone could not render it so. Under the federal legal framework currently
applicable to this matter, the actions of the State of Texas will determine whether the United
States carries out the actions called for by the Avena decision. | respectfully request that Texas
take the steps necessary to give effect to the Avena decision with respect to Mr. Ramos’ case and
those of the other Mexican nationals referenced in the Avena decision who, to the best of the
Department of State’s knowledge, remain in Texas custody.'?

Your assistance in this matter is important to the interests of the United States and its
citizens, including Texans detained abroad. The United States relies on foreign governments’
reciprocal enforcement of the consular notification and access provisions of the Vienna
Convention and other applicable consular agreements to obtain access to U.S. citizens detained
abroad, many of whom are from Texas, and a perception of unaddressed U.S. noncompliance
could put those citizens at risk. The United States has other important foreign policy interests in
complying with the consular notification and access provisions of the Vienna Convention,
including maintaining strong relations with Mexico.

* * * *

B. CHILDREN
1. Adoption

In April 2018, the State Department released its Annual Report to Congress on
Intercountry Adoptions. The Fiscal Year 2017 Annual Report, as well as past annual
reports, can be found at https://travel.state.gov/content/adoptionsabroad/en/about-
us/publications.html. The report includes several tables showing numbers of
intercountry adoptions by country during fiscal year 2017, average times to complete
adoptions, and median fees charged by adoption service providers.

Suzanne Lawrence, Special Advisor for Children's Issues at the U.S. Department
of State, provided a special briefing on March 23, 2018 on the release of the Fiscal Year
2017 Annual Report on Intercountry Adoption. That briefing is excerpted below and
available at https://www.state.gov/suzanne-lawrence-special-advisor-for-childrens-
issues-on-the-release-of-the-fiscal-year-2017-annual-report-on-intercountry-adoption/.

12 Cesar Roberto Fierro Reyna (El Paso County), Ignacio Gomez (EI Paso County), Felix Rocha Diaz (Harris
County), Juan Carlos Alvarez Banda (Harris County), and Ramiro Rubi Ibarra (McLennan County).
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In addition to the Intercountry Adoption Act of 2000, the United States became a party to the
Hague Convention on Intercountry Adoption in 2008. And those are two pieces of legislation
that guide us each and every day—that, and the really important goal of ensuring that every child
deserves the security and love of a permanent family. It’s ... inspiring, but we are also inspired
by the adoptions that we help complete every day. And that inspiration further fuels our
dedication as we work with the foreign countries, with the adoption service providers, with
families, and with the broader adoption community.

We know that we owe it to all of those people—especially to the adoptive families and to
the children who are being adopted, as well as the birth parents—that intercountry adoptions are
ethical and transparent. And what that means, really, in a practical sense, is that we’re out there
each and every day, here in Washington and around the world through our embassies and
consulates, advocating for children and putting in place safeguards so that we can protect against
any abuses of the intercountry adoption system.

I know you’ve received a copy of the report, and maybe you’ve had some time to look at
it. 1 thought it would be helpful to provide a little bit of context and also to focus on three areas
that I thought would be of most interest.

So let’s start with the numbers. You’ve seen that the report has a lot of numbers in it. The
overall number of adoptions to the United States in Fiscal Year 2017 was 4,714. And that does
represent a decline of 658 from the previous year. And again, to provide some context for this
year’s numbers, | think the most important thing to note is that this is a decrease in intercountry
adoptions, which is a global trend over the last decade. Other receiving countries report similar
reductions in the number of children adopted internationally.

I think another thing that is ... helpful in looking at the numbers is that even with those
lower overall numbers due to the global decline, U.S. families consistently provide homes to 50
percent of the adopted children who are placed internationally. I think that speaks a lot to
Americans and the families that are continuing to open their hearts and their homes to children in
special situations. The United States actually receives the most special needs children, the most
sibling groups, and the most children over age nine, and that’s worldwide.

The other thing | would say about the numbers is that when you look at that decline in
2017, it was primarily driven by internal changes in just two countries. The first is China, and the
reason for that is something that I’m sure many of you are aware of, that there has been a
growing, a rising middle class in China. And so we’ve seen an increase in domestic adoptions,
and so that would explain China’s role in that decline. And the other country that represents the
primary drive behind the reduction in last year’s report is that... in the Democratic Republic of
Congo, and that’s really an internal decision that was made there where the country actually no
longer issues exit permits to adopted Congolese children who are seeking to depart the country
with their adoptive parents. So | hope that’s been helpful in understanding all those numbers and
drawing out what we think are some of the more significant facts.

The other thing that | would point out are the barriers. What are the barriers to
intercountry adoption? And when we look at what those barriers are, we find the most common
one is that, unfortunately, we do continue to hear from families who are harmed by illicit and
illegal practices in intercountry adoption. Sadly, even one case of corruption or fraud reduces
confidence in the system. And you know these are families that just want to give a child a loving
home, but unfortunately, they would lose that chance because of corrupt or unethical practices.
We work together with these families to identify and address the vulnerabilities, and then in the
work that we carry out every day, we look to provide appropriate monitoring and oversight of
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adoption service providers, and that’s really to protect these families’ children, both birth and
adoptive, and again, to preserve the future of intercountry adoption.

The last thing that | wanted to draw out from the report is really what can we do? What
does the Department do? What is our response to these barriers? Because | think this is an area
where the Department of State can and does make a difference. We take very seriously our legal
mandate to ensure appropriate monitoring and oversight of these adoption agencies and service
providers so that we can preserve the future of intercountry adoption. And we work very closely
with Congress to ensure that we fulfill our obligations under the law.

* * * *

... The report does give some information about children who are adopted from the
United States, so you may have seen that statistic in Fiscal Year 2017. It’s a small number, 83
children, that were adopted from the United States and they went to seven different countries—
the vast majority to Canada, the next group to the Netherlands, and then the third ranking there

would be Ireland.
* * * *

...[W]e want to ensure that the practice of intercountry adoption is ethical and
sustainable. And so these are really the cornerstones of what we’re working towards. ...[L]egally
we have the obligation to provide oversight for the accrediting entity that works with adoption
service providers to monitor their activities. All of that is part of a long-term plan to ensure the
viability of intercountry adoptions, again by ensuring the system is ethical and transparent. That
benefits adoption service providers, it benefits the adoption community, it benefits children and
families here in the United States and internationally.

As | mentioned earlier, the ability to work with foreign governments who are sending
countries is determined by their confidence in what we do. And that’s why we need to build that
confidence through our monitoring and oversight. If we don’t do that, they can consider
suspending placement of children with U.S. families or even closing intercountry adoptions
altogether. Because ... there were concerns about the move to a new accrediting entity, we have
had numerous calls with stakeholders, with adoption service providers, with adoption advocacy
groups, with members of Congress, with their staffers. So we have done a lot of information.
They have had the opportunity to talk to the leadership of the new accrediting entity. And you
might be interested in a message from our assistant secretary that went onto our website where
he actually goes into some great detail about the designation of the accrediting entity and what
they do, which is supervision of the adoption service providers. But there is a fairly lengthy letter
there from him that I think would go to some of the concerns that you have pointed out.

* * * *
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Abduction

Annual Reports

As described in Digest 2014 at 71, the International Child Abduction Prevention and
Return Act (“ICAPRA”), signed into law on August 8, 2014, increased the State
Department’s annual Congressional reporting requirements pertaining to countries’
efforts to resolve international parental child abduction cases. In accordance with
ICAPRA, the Department submits an Annual Report on International Parental Child
Abduction to Congress each year and a report to Congress ninety days thereafter on the
actions taken toward those countries cited in the Annual Report for demonstrating a
pattern of noncompliance. See International Parental Child Abduction page of the State
Department Bureau of Consular Affairs,
https://travel.state.gov/content/childabduction/en/legal/compliance.html.

Annual reports on international child abduction are available at
https://travel.state.gov/content/travel/en/International-Parental-Child-Abduction/for-
providers/legal-reports-and-data/reported-cases.html.

Hague Abduction Convention

On March 1, 2018, the 1980 Hague Convention on the Civil Aspects of International
Child Abduction entered into force between the United States and Armenia. See March
7, 2018 State Department media note, available at https://www.state.gov/united-
states-armenia-hague-convention-on-international-child-abduction/. The United States

had 77 partners under the Convention as of March 2018. As explained in the March 7,
2018 media note:

The Convention provides a civil law mechanism for parents seeking the return of
children who have been wrongfully removed from or retained outside their
country of habitual residence in violation of custodial rights. Parents seeking
access to children residing in treaty partner countries may also invoke the
Convention. The Convention is important because it establishes an
internationally recognized legal framework to resolve international parental
child abduction cases. The Convention does not address who should have
custody of the child; rather it addresses where issues of child custody should be
decided.
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Cross References

Children, Chapter 6.C
Enhanced consular immunities, Chapter 10.D.3



CHAPTER 3

International Criminal Law

A. EXTRADITION AND MUTUAL LEGAL ASSISTANCE
1. Extradition Treaties

On July 26, 2018, the U.S. extradition treaties with the Republic of Kosovo and the
Republic of Serbia received the U.S. Senate’s advice and consent to ratification. In each
case, the resolution of ratification includes a declaration to the effect that the treaty is
self-executing. Treaty Doc. 115-1, 115-2. The treaty with Kosovo is available at
https://www.state.gov/kosovo-19-613. The treaty with Serbia is available at
https://www.state.gov/serbia-19-423."

2. Extradition of Former President Martinelli

On June 11, 2018, the State Department announced in a media note, available at
https://www.state.gov/extradition-to-panama-of-former-president-martinelli/, that the
United States had extradited to Panama the former president of Panama, Ricardo
Martinelli. The extradition was completed in accordance with the extradition treaty
between the United States of America and the Republic of Panama. The former
president was arrested in Miami on June 12, 2017, based on an extradition request from
the Panamanian government, to face criminal prosecution.

* Editor’s note: The treaty with Serbia entered into force on April 23, 2019 after the parties exchanged instruments
of ratification at Belgrade. The treaty with Kosovo entered into force June 13, 2019 after exchange of instruments of
ratification at Pristina.
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Extradition of Russian Arms Dealers from Hungary

On November 27, 2018, the State Department issued a press statement on the U.S.
request to Hungary for the extradition of two suspected Russian arms dealers. The
statement, available at https://www.state.gov/hungary-lyubishin-extradition/, follows.

The United States requested the extradition of two suspected Russian arms
dealers, Vladimir Lyubishin Sr. and Vladimir Lyubishin Jr., pursuant to the U.S.-
Hungary Extradition Treaty. Hungary denied the U.S. request and instead
extradited the suspects to Russia, where it is unclear whether they will face trial.

The United States is disappointed in the Hungarian government’s
decision to extradite the Lyubishins to Russia. The United States had a strong
case, built in cooperation with members of Hungarian law enforcement. Hungary
is a partner and friend of the United States, but this decision raises questions
about Hungary’s commitment to law enforcement cooperation. This decision is
not consistent with our law enforcement partnership, undercuts the work that
our agencies had done together to build this case, and will make citizens in the
United States, Hungary, and the world less safe.

Extradition of Meng Wanzhou

On December 21, 2018, the State Department issued a press statement on the arrest in
Canada of a Chinese national in response to a U.S. request under the U.S.-Canada
extradition treaty. The statement follows and is available at
https://www.state.gov/canadas-legitimate-arrest-of-huawei-cfo-meng-wanzhou/.

Canada, a country governed by the rule of law, is conducting a fair, unbiased,
and transparent legal proceeding with respect to Ms. Meng Wanzhou, the Chief
Financial Officer of Huawei. Canada respects its international legal commitments
by honoring its extradition treaty with the United States. We share Canada’s
commitment to the rule of law as fundamental to all free societies, and we will
defend and uphold this principle. We also express our deep concern for the
Chinese Government’s detention of two Canadians earlier this month and call for
their immediate release.

Universal Jurisdiction

Julian Simcock, Deputy Legal Adviser for the U.S. Mission to the United Nations,
delivered remarks on October 9, 2018 at a meeting of the Sixth Committee on the scope
and application of the principle of universal jurisdiction. His remarks are excerpted
below and available at https://usun.usmission.gov/remarks-at-a-meeting-of-the-sixth-
committee-on-agenda-item-87-scope-and-application-of-the-principle-of-universal-

jurisdiction/.
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We greatly appreciate the Sixth Committee’s continued interest in this important item. We thank
the Secretary-General for his reports, which have usefully summarized the submissions made by
states on this topic.

Despite the importance of this issue and its long history as part of international law
relating to piracy, the United States’ view is that basic questions remain about how jurisdiction
should be exercised in relation to universal crimes and States’ views and practices related to the
topic.

We have engaged in lengthy, thoughtful discussions on a variety of important topics
regarding universal jurisdiction, including its definition, the scope of the principle, as well as its
application, in the years since the Committee took up this issue. The submissions made by states
to date, the work of the Working Group in this Committee, and the Secretary-General’s reports
have been extremely useful in helping us to identify differences of opinion among states as well
as points of consensus on this issue. We remain interested in further exploring issues related to
the practical application of universal jurisdiction.

The United States continues to analyze the contributions of other states and
organizations. We welcome this Committee’s continued consideration of this issue and the input
of more states about their own practice. We look forward to exploring these issues in as practical
a manner as possible.

* * * *
B. INTERNATIONAL CRIMES

1. Terrorism

a. Determination of Countries Not Fully Cooperating with U.S. Antiterrorism Efforts

On May 5, 2018, Secretary Pompeo issued his determination and certification, pursuant
to, inter alia, section 40A of the Arms Export Control Act (22 U.S.C. § 2781), that certain
countries “are not cooperating fully with United States antiterrorism efforts.” 83 Fed.
Reg. 23,988 (May 23, 2018). The countries are: Eritrea, Iran, Democratic People's
Republic of Korea, Syria, and Venezuela.

b. Country Reports on Terrorism

On September 19, 2018, the Department of State released the 2017 Country Reports on
Terrorism. The annual report is submitted to Congress pursuant to 22 U.S.C. § 2656f,
which requires the Department to provide Congress a full and complete annual report
on terrorism for those countries and groups meeting the criteria set forth in the
legislation. The report covers the 2017 calendar year and provides policy-related
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assessments; country-by-country breakdowns of foreign government counterterrorism
cooperation; and information on state sponsors of terrorism, terrorist safe havens,
foreign terrorist organizations, and the global challenge of chemical, biological,
radiological, and nuclear terrorism. The report is available at
https://www.state.gov/reports/country-reports-on-terrorism-2017/. On September 19,
2018, Ambassador-at-Large and Coordinator for Counterterrorism Nathan A. Sales
provided a briefing on key aspects of the report, which is available at
https://www.state.gov/coordinator-for-counterterrorism-nathan-a-sales-on-the-
release-of-the-country-reports-on-terrorism-2017/, and excerpted below.

... Country Reports on Terrorism is an important document laying out the United States
Government’s assessment of recent counterterrorism trends and highlighting some of the efforts
that we and our partners have taken to combat groups like ISIS, al-Qaida, Iran-backed threats,
and other terrorist groups of global reach.

Let me start with some numbers. The report includes a statistical annex that was prepared
by the National Consortium for the Study of Terrorism and Responses to Terrorism just down
the street at the University of Maryland. The annex notes that the total number of terrorist attacks
worldwide in 2017 decreased by 23 percent. Similarly, the total deaths due to terrorist attacks
decreased by 27 percent. Both of those are compared to the numbers for 2016.

While numerous countries saw a decline in terrorist violence between 2016 and 2017, this
overall trend was largely due to dramatically fewer attacks and deaths in Iraq. Although terrorist
attacks took place in 100 countries in 2017, they were concentrated geographically. Fifty-nine
percent of all attacks took place in five countries. Those are Afghanistan, India, Iraq, Pakistan,
and the Philippines. Similarly, 70 percent of all deaths due to terrorist attacks took place in five
countries, and those are Afghanistan, Iraq, Nigeria, Somalia, and Syria.

The report notes a number of major strides that the United States and our international
partners made to defeat and degrade terrorist organizations in 2017. We worked with allies and
partners around the world to expand information sharing, improve aviation security, enhance law
enforcement and rule of law capacities, and to counter terrorist radicalization with a focus on
preventing recruitment and recidivism.

In December 2017, the U.S. drafted UN Security Council Resolution 2396, was adopted
unanimously with 66 co-sponsors. UNSCR 2396 requires member-states to collect and use
biometrics and traveler data, including passenger name record data, to identify and disrupt
terrorist travel and to develop watch lists or databases of known and suspected terrorists.

We continue to engage foreign partners to conclude bilateral arrangements for the exchange of
identity information on known and suspected terrorists. This is pursuant to Homeland Security
Presidential Directive 6, or HSPD-6.

Since 2007, the CT Bureau and the FBI’s Terrorist Screening Center have signed 71 of
these arrangements with foreign partners, and they’re helping to identify, track, and deter the
travel of known and suspected terrorists.
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2017 saw the United States and a global coalition accomplish major efforts against ISIS.
Ninety-nine percent of the territory I1SIS once held in Iraq and Syria has now been liberated.
Approximately 50 percent of those gains were achieved since January of 2017. Similarly, more
than 7.7 million people have been liberated from ISIS’ brutal role—approximately 4.5 million in
Irag and 3.2 million in Syria. Of those 7.7 million people, an estimated 5 million have been
liberated since 2017.

We increased pressure on al-Qaida to prevent its resurgence. We’re working closely with
our allies to counter al-Qaida’s ability to recruit, raise money, travel, and plot. In May of this
year, the State Department expanded the terrorist designation of an al-Qaida affiliate in Syria.
We also designated al-Qaida’s Mali branch earlier this month, on September 5th, and we have
led efforts at the UN Security Council to designate numerous organizations and individuals
affiliated with al-Qaida.

Despite these many successes, the terrorist landscape grew more complex in 2017. ISIS,
al-Qaida, and their affiliates have proven to be resilient, determined, and adaptable. They have
adjusted to heightened counterterrorism pressure in Irag, Syria, Somalia, and elsewhere. Foreign
terrorist fighters are heading home from the war zone in Irag and Syria or traveling to third
countries to join ISIS branches there. We also are experiencing an increase in attacks by
homegrown terrorists—that is, people who have been inspired by ISIS but have never set foot in
Syria or Iraq. We’ve seen ISIS-directed or 1SIS-inspired attacks outside the war zone on soft
targets and in public spaces like hotels, tourist resorts, and cultural sites. We’ve seen this trend in
places as far afield as Bamako, Barcelona, Berlin, London, Marawi, New York City,
Ouagadougou, and many others.

Iran remains the world’s leading state sponsor of terrorism and is responsible for
intensifying multiple conflicts and undermining U.S. interests in Syria, in Yemen, in Irag, in
Bahrain, in Afghanistan, and in Lebanon, using a number of proxies and other instruments such
as Lebanese Hizballah and the Islamic Revolutionary Guard Corp’s Quds Force. The threats
posed by Iran’s support for terrorism are not confined to the Middle East; they are truly global.
Since 2012 alone, Hizballah has conducted a successful attack in Bulgaria that killed six, it has
undertaken two separate plots in Cyprus, and it has developed large caches of military equipment
and explosives in Kuwait, Nigeria, and Bolivia while sending terrorist operatives to Peru and
Thailand.

On June 30th of this year, German authorities arrested an Iranian official for his role in a
terrorist plot to bomb a political rally in Paris. Authorities in Belgium and France also made
arrests in connection with this Iranian-supported terrorist plot.

* * * *

C. United Nations

On October 3, 2018, Emily Pierce, Counselor to the U.S. Mission to the United Nations
delivered remarks at a meeting of the Sixth Committee on “Agenda Item 109: Measures
to Eliminate International Terrorism.” Her remarks are excerpted below and available at
https://usun.usmission.gov/remarks-at-a-meeting-of-the-sixth-committee-on-agenda-
item-109-measures-to-eliminate-international-terrorism/.



https://usun.usmission.gov/remarks-at-a-meeting-of-the-sixth-committee-on-agenda-item-109-measures-to-eliminate-international-terrorism/
https://usun.usmission.gov/remarks-at-a-meeting-of-the-sixth-committee-on-agenda-item-109-measures-to-eliminate-international-terrorism/

62 DIGEST OF UNITED STATES PRACTICE IN INTERNATIONAL LAW

The United States reiterates both its firm condemnation of terrorism in all its forms and
manifestations as well as our commitment to the common fight to end terrorism. All acts of
terrorism—~by whomever committed—are criminal, inhumane and unjustifiable, regardless of
motivation. The United States is committed to using all of our tools to end terrorism, including
through our efforts with the Global Coalition to Defeat ISIS. Given the often transnational nature
of modern terrorist groups, it is clear that an unwavering and united effort by the international
community is required if we are to succeed in fully preventing and countering terrorism. In this
respect, we recognize the United Nations’ critical role in mobilizing the international
community, building capacity, and facilitating technical assistance to Member States in
implementation of the United Nations Global Counter-Terrorism Strategy and relevant
resolutions, as well as the UN Plan of Action to Prevent Violent Extremism.

We note the 6th biannual review of the UN Global Counter-Terrorism Strategy last June.
The Strategy’s four pillars—including on addressing the conditions conducive to the spread of
terrorism and upholding human rights and the rule of law—remain as valid and relevant today as
when the Strategy was adopted 12 years ago. The GCTS, and the General Assembly’s biennial
review resolutions, notwithstanding several serious flaws that the United States hopes will be
rectified in future resolutions, have given the Secretariat the guidance it needs to help Member
States implement the Strategy. This includes preventing violent extremism, PVE, and supporting
the Secretary-General’s High Level Action Group to mainstream PVE across the UN system,
implementation of the recommendations laid out in the UN’s PVE Plan of Action, as well as
other efforts to help Member States adopt a whole-of-society approach to countering terrorism
and violent extremism.

A major success and addition to the global counterterrorism framework was the Security
Council’s unanimous adoption of Resolution 2396 in December 2017, which updated Resolution
2178 and provided greater focus on measures to address returning and relocating foreign terrorist
fighters, FTFs, and transnational terrorist groups. Resolution 2396 built on 2178 by creating new
international obligations and highlighting other actions to strengthen border security and
information sharing, strengthen judicial measures and international cooperation, ensure
appropriate prosecution, rehabilitation, and reintegration of FTFs and their accompanying family
members, and strengthen Member States’ cooperation, including with the private sector, to
protect public spaces and soft targets. The resolution rightly reiterates the ongoing terrorist threat
against soft targets and, in doing so, complements ongoing efforts to better protect critical
infrastructure under UN Security Council resolution 2341. Of key importance are 2396’s new
obligations concerning Passenger Name Record, PNR, data, Advanced Passenger Information,
API, biometrics, and watchlists—all vital counterterrorism tools. As part of our efforts to address
ISIS operations outside of Iraq and Syria, we must also pursue the goal of UN Security Council
resolution 2309 to elevate aviation security standards globally to ensure countries are less
susceptible to the threat of terrorism. These efforts must include countering insider threat and
deploying next-generation screening technologies.

One important aspect of the Security Council’s work in recent years is that Member
States are increasingly adopting the ‘whole-of-government” approach to countering terrorism.
Recent resolutions underscore the importance of having all elements of government, including
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ministries of finance, justice, interior and security, and information and communications, work
together to prevent and counter terrorism and violent extremism.

We are seeing results. Combined with intense military pressure from the United States
alongside the Defeat-I1SIS coalition, Member States” implementation of Security Council
resolution 2178—aimed at stemming the flow of FTFs—made a tremendous impact on the
ground in Syria and Irag, where 99 percent of the territory ISIS once held, and 7.7 million people
once under ISIS’ brutal rule, have now been liberated. The United States now has information
sharing arrangements with over 70 international partners to help identify, track, and deter known
and suspected terrorists. We can all stand to learn from each other on these gains, but there is
much more work that can be done to fully implement Resolution 2178 and Resolution 2396 as
FTFs seek to return to their home countries and relocate elsewhere.

From international legal cooperation, to critical infrastructure security and resilience, to
countering terrorist narratives, the UN can play a meaningful role in addressing new challenges
that arise in the fight against terrorism. We express our firm support for these UN efforts, as well
as those of the Global Counterterrorism Forum, GCTF, and other multilateral bodies, civil
society, the private sector and non-governmental organizations, and regional and subregional
organizations that work to develop practical tools to further the implementation of the UN
counterterrorism framework. We call for continued coordination among UN entities and with
external partners, including the GCTF and its related initiatives and platforms such as the
International Institute for Justice and the Rule of Law and Hedayah, which advance practical
implementation of the UN Global Counter-Terrorism Strategy through training, capacity
building, and grant-making for community-based preventing and countering violent extremism
projects. In this regard, we welcome the close cooperation and partnership between the UN and
the GCTF and the Joint UN-GCTF Ministerial Statement endorsed on September 26th at the
GCTF Ministerial.

We also welcome the General Assembly’s decision to bring greater coherence to the
UN’s role in countering terrorism and violent extremism by approving the creation of the UN
Office of Counterterrorism. The United States was among the strongest advocates for this
overdue reform, and we look forward to UNOCT’s leadership in making the UN CT work
efficient.

We encourage continued close coordination between the UN Office of Counter-Terrorism
and CTED, and welcome their joint report in response to UN Security Council resolution 2395 to
improve coordination between the two entities, so that country assessments can serve as the basis
for technical assistance and capacity-building. Furthermore, efforts to counter terrorism that
come at the expense of human rights and the rule of law are counterproductive and often feed the
bankrupt narrative of terrorists. For these reasons, CTED and the UNOCT must pursue a
balanced approach to implementing the UN Global Counter-Terrorism Strategy and the
recommendations of the Secretary-General’s Plan of Action to Prevent Violent Extremism that
recognizes the importance of preventing violent extremism, respecting human rights and the rule
of law. UN counterterrorism efforts benefit from engagement with a wide range of actors,
including youth; families; women; religious, cultural, and educational leaders; and other
elements of civil society—in addition to governments and the private sector.

Domestically, we continue to engage and raise community awareness of violent
extremism or radicalization to terrorism and recruitment dynamics, as well as provide
community leaders tools and resources to work on prevention efforts. One continuing area of
work is state and local intervention services for individuals headed down a path toward violent
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extremism or radicalization to terrorism before a crime is committed. We look forward to
continued exchanges on these issues with our international partners.

We continue to emphasize the importance of countering the use of the Internet for
terrorist purposes, while respecting human rights such as freedom of expression and recognizing
that the Internet is but one tool used by terrorists. While taking appropriate law enforcement
action against criminal activities online, we have also worked to strengthen and expand our
ongoing voluntary collaboration and partnerships with private technology companies, who
counter terrorist content online by enforcing their terms of service. We applaud the efforts being
made by the industry-led Global Internet Forum to Counter Terrorism and UN-affiliated Tech
Against Terrorism in this regard. As Member States continue to work together to implement the
UN Global Counter Terrorism Strategy and resolutions such as UNSCR 2354 on countering
terrorist narratives, we must seek to build long-term resilience to terrorist messages through
partnerships with youth to cultivate critical thinking skills and online public safety awareness
through education. Yet the problem cannot be solved by governments and private companies
alone, and we are seeking ways to involve civil society, academia, and community leaders in
developing a long-term comprehensive solution.

To help achieve this long-term and comprehensive vision, we need all Member States to
better assist and sufficiently resource UN system actors and other relevant implementers in order
to deliver needed technical assistance and generate more effective solutions. To do our part, we
are pleased to note that we continue to make voluntary contributions to the UNODC Terrorism
Prevention Branch, UNDP, INTERPOL, and UNICRI for development of research, capacity-
building assistance, and training. We encourage other interested Member States to help share the
burden of helping the UN implement the Global Counter-Terrorism Strategy, both by helping it
improve its own work and its efforts to assist Member States. These include preventing and
countering violent extremism, and implementing relevant UN Security Council resolutions,
including resolution 2396.

Beyond the UN, we should also continue to partner with local communities and key civil
society organizations. They will often be among the most effective in countering terrorist lies.

Focusing now on treaty developments, we recognize the great success of the United
Nations, thanks in large part to the work of this Committee, in developing 18 universal
instruments that establish a thorough legal framework for countering terrorism. The
achievements on this front are noteworthy. We have witnessed a dramatic increase in the number
of states that have become party to these important counterterrorism conventions. For example,
there are 188 parties to the Terrorist Financing Convention.

The United States recognizes that while the accomplishments of the international
community in developing a robust legal counterterrorism regime are significant, there remains
much work to be done to make this regime fully serve its purpose. The 18 universal
counterterrorism instruments are only effective if they are widely ratified and implemented. In
this regard, we fully support efforts to promote ratification and implementation of these
instruments. We draw particular attention to the six instruments concluded since 2005—the 2005
International Convention for the Suppression of Acts of Nuclear Terrorism, Nuclear Terrorism
Convention; the 2005 Amendment to the Convention on the Physical Protection of Nuclear
Material, CPPNM Amendment; the 2005 Protocols to the Convention for the Suppression of
Unlawful Acts against the Safety of Maritime Navigation, SUA Protocols; the 2010 Convention
on the Suppression of Unlawful Acts Relating to International Civil Aviation; and the 2010
Protocol Supplementary to the Convention for the Suppression of Unlawful Seizure of Aircraft.
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While the work of the international community began with the negotiation and conclusion of
those instruments, that work will only be completed when those instruments are widely ratified
and fully implemented.

And as we move forward with our collective efforts to ratify and implement these
instruments, the United States remains willing to work with other states to build upon and
enhance the counterterrorism framework. Concerning the Comprehensive Convention on
International Terrorism, we will listen carefully to the statements of other delegates at this
session. We would highlight in this regard that it is critical that the United Nations send united,
unambiguous signals when it comes to terrorism, otherwise we risk some of the progress that we
have made.

d. Global Coalition to Defeat ISIS

On February 13, 2018, the United States concluded a joint statement with other
members of the Global Coalition to Defeat ISIS. The Joint Statement was released as a
State Department media note, available in full at https://www.state.gov/joint-
statement-of-guiding-principles-from-the-global-coalition-to-defeat-isis/. The February
13, 2018 Joint Statement of the Global Coalition is excerpted below.

We, the Foreign Ministers and principals of the Global Coalition, have come together in Kuwait
City united in our determination to defeat 1SIS/Da’esh through a focused, sustained, multifaceted
effort. We know our enemy: 1SIS/Da’esh is intrinsically malevolent, celebrates cruelty,
systematically violates international law and regularly commits gross abuses of human rights.
Yet three and a half years into this effort, ISIS/Da’esh stands undeniably degraded—it has lost its
territorial hold in Iraq and only a few pockets of land remain under its control in Syria. Its
leadership, on-line presence and global networks are under pressure. But our work is not done.
ISIS/Da’esh remains a serious threat to the stability of the region and to our common security.
Enduring defeat will come when ISIS/Da’esh no longer has safe havens from which to operate;
when it no longer poses a threat to our homelands; and when it can no longer convey its ideology
of hate globally. Recognizing that we are at an inflection point, where we must sustain attention
to Iraq and Syria to secure our significant gains, while simultaneously adapting our footing to
curb ISIS/Daesh’s global ambitions, we offer these Guiding Principles as our vision for the
future of this Coalition.

Ultimately to achieve a full and enduring defeat of 1SIS/Da’esh, the Coalition will fully
eliminate ISIS/Da’esh as a territorial threat in Irag and Syria and stabilize liberated communities
in an inclusive manner. We will mobilize Coalition members and external partners, using a
whole-of-government approach, to disrupt ISIS/Da’esh networks and its branches and affiliates,
including possible new manifestations and variants, and deny its freedom of movement, safe
havens, and access to resources in accordance with and in support of UNSCR 2396. We will
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combat I1S1S/Da’esh’s ideology to prevent its reemergence, recruitment, and expansion. We will
support local voices that offer an alternative vision to 1SIS/Da’esh’s propaganda, and we will
redouble our efforts to deny ISIS/Da’esh space to exploit social media and the Internet. We will
work to consolidate our gains to date and prevent a re-emergence of 1SIS/Da’esh by supporting
Iragi-led political and security sector reforms, and, through UNSCR 2254, committing to reach a
political solution in Syria, thus helping to address root causes for the appearance of 1SIS/Da’esh.

Our approach rests on a number of key pillars. First, we see this Coalition as a mobilizing
and coordinating mechanism nested in a much larger diplomatic, military and counterterrorism
ecosystem, in accordance with the principles of international law, including the Charter of the
United Nations, and relevant Security Council Resolutions. Second, we recognize nations bear
primary responsibility for defending their homelands against 1SIS/Da’esh; our Coalition must
work by, with, and through our partners. Third, membership in this Coalition is voluntary, as are
the contributions each of us makes to this effort. Fourth and finally, we agree there is no single
approach to the defeat of ISIS/Da’esh—each one is tailored to address the unique nature of the
threat in a given country or region—importantly, most approaches to 1SIS/Da’esh globally will
not mirror our efforts in Iraq and Syria, where Coalition-led military action has been central.
That said, we agree there is great utility in sustaining collaboration and unity of purpose across
the Coalition against ISIS/Da’esh and 1S1S-related threats on a global scale.

At the heart of our collaboration are the Coalition’s Working Groups, and each one has a
unique path forward.

The Counter-Finance Working Group (CIFG) focuses on identifying and disrupting
ISIS/Da’esh’s ability to generate revenue and access the regional and international financial
systems. ...

The Foreign Terrorist Fighter Working Group (FTF WG) focuses on supporting and
encouraging preventive, counter-terrorism-related information sharing through appropriate
bilateral and collective law enforcement channels (such as Interpol), rehabilitation/reintegration,
law enforcement and legal/criminal justice actions to mitigate the FTF threat (including FTF and
their families returning, relocating and resurfacing). ...

The Communications Working Group seeks to contest the information space in which
ISIS/Da’esh operates and to ensure that the contraction of the group’s territory is followed by its
ideological defeat. ...

The Working Group on Stabilization plays a central role coordinating and promoting
international stabilization efforts in Irag and, where possible, in Syria. Successful IDP return is
essential to consolidate the military defeat of 1ISIS/Da’esh. ... [T]he Police Training Sub Group
will strengthen its focus on “blue training” and support the Iragi government’s efforts to
restructure the Federal police and create a civilian police force that represents and is trusted by
all citizens in Irag. In Syria, the Working Group on Stabilization will coordinate and promote
stabilization efforts with the aim of strengthening credible, inclusive and non-sectarian
governance, in accordance with and in support of UNSCR 2254.

The defense aspects of the Coalition also will continue to evolve as the nature of the
threat changes and the Coalition increasingly focuses on 1SIS/Da’esh networks and branches. As
with the Coalition’s Foreign Ministers, Defense Ministries also will continue to coordinate
regularly on how best to address the threat. The Coalition will pursue its military commitment in
Irag and Syria, and the existing Coalition Force Command in Tampa will continue to support the
efforts in the region, in order to secure and stabilize the liberated areas to help retain our
significant successes against ISIS/Da’esh to date.
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Across lines of effort, we will work to ensure women and women’s organizations are
fully and actively engaged and included in peacebuilding and stabilization efforts, in accordance
with UNSCR 2242, and will seek to ensure our policies and practices are gender-informed and
guided by international legal frameworks.

The Global Coalition to Defeat 1SIS/Da’esh was founded in September 2014 based on the
worldwide concern over ISIS/Da’esh and the threat it poses to international peace and security.
The Coalition has made enormous progress since then, but our work is not done. Looking ahead,
we recognize the need to remain alert to the inevitable evolution of the 1SIS/Da’esh threat, and to
flexibly adapt our response, including through existing multilateral and regional counterterrorism
and CVE institutions. We will revisit these Guiding Principles as appropriate. We recognize that
the Coalition and its Working Groups serve to focus the international community’s attention on
countering the global/transnational threat of I1SIS/Da’esh. With that in mind, the Coalition should
look to share its expertise into international counterterrorism efforts wherever possible, with an
eye to a time in the future when the international community is confident it has the tools to
address and neutralize 1SIS/Da’esh and I1S1S-related threats.

* * * *

e. U.S. actions against terrorist groups

(1) Overview

On February 27, 2018, the State Department issued a fact sheet providing answers to
frequently asked questions about terrorism designations. The fact sheet is excerpted
below and available at https://www.state.gov/terrorism-designations-fags/.
Designations as Foreign Terrorist Organizations (“FTOs”) are discussed infra. See
Chapter 16.A.8.b. for further discussion of designations under E.O. 13224,

. What are the different types of terrorism designations for groups and individuals?

There are two main authorities for terrorism designations of groups and individuals. Groups can
be designated as Foreign Terrorist Organizations under the Immigration and Nationality Act.
Under Executive Order (E.O.) 13224, a wider range of entities, including terrorist groups,
individuals acting as part of a terrorist organization, and other entities such as financiers and
front companies, can be designated as Specially Designated Global Terrorists (SDGTS).

What is the difference between an FTO and E.O. 13224 designation?

There are several differences between these two designation authorities. For example, while both
FTO and E.O. 13224 designations trigger an asset freeze, the FTO designation imposes
immigration restrictions on members of the organization simply by virtue of their membership,
whereas E.O. 13224 restricts travel for persons who meet the criteria contained within the order.
In addition, the FTO designation triggers a criminal prohibition on knowingly providing material
support or resources to the designated organization. Another difference is that only E.O. 13224
designations provide the Department of the Treasury the derivative authority to designate
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additional individuals or entities providing support to already designated individuals or entities.
What are the consequences of FTO and E.O. 13224 designations?
Executive Order:

e With limited exceptions set forth in the Order, or as authorized by the Treasury
Department’s Office of Foreign Assets Control (OFAC), all property and interests in
property of designated individuals or entities that are in the United States or that come
within the United States, or that come within the possession or control of U.S. persons,
are blocked.

« With limited exceptions set forth in the Order, or as authorized by OFAC, any transaction
or dealing by U.S. persons or within the United States in property or interests in property
blocked pursuant to the Order is prohibited. This includes, but is not limited to, making or
receiving any contribution of funds, goods, or services to or for the benefit of designated
individuals or entities.

e Any transaction by any U.S. person or within the United States that evades or avoids, or
has the purpose of evading or avoiding, or attempts to violate, any of the prohibitions in
the Order, is prohibited. Any conspiracy formed to violate any of the prohibitions is also
prohibited.

o Civil and criminal penalties may be assessed for violations.

Foreign Terrorist Organization:

e Itisacrime for a person in the United States or subject to the jurisdiction of the United
States to knowingly provide “material support or resources” to or receive military-type
training from or on behalf of a designated FTO.

e Representatives and members of a designated FTO, if they are aliens, are inadmissible to
and, in certain circumstances removable from, the United States.

o Except as authorized by the Secretary of the Treasury, any U.S. financial institution that
becomes aware that it has possession of or control over funds in which an FTO or its
agent has an interest must retain possession of or control over the funds and report the
funds to Treasury.

Who can designate FTOs and SDGTs?

The Department of State is authorized to designate FTOs and SDGTs, while the Department of
the Treasury has the authority to designate only SDGTs. Both departments pursue these
designations in cooperation with the Department of Justice.

All of the Department of State’s designations can be found [at
https://www.state.gov/j/ct/list/index.htm]. Additionally, all State Department FTO and E.O.
designations can also be found on the Treasury Department’s OFAC website.

What are the criteria for designation?

The Secretary of State designates Foreign Terrorist Organizations in accordance with section
219 of the Immigration and Nationality Act. The legal criteria for designating a group as a
Foreign Terrorist Organization are:

e The organization must be a foreign organization;

o The organization engages in terrorist activity or terrorism or retains the capability and
intent to engage in terrorist activity or terrorism; and

e The terrorist activity or terrorism of the organization threatens the security of United
States nationals or the national security of the United States.

Under Executive Order 13224, the Secretary of State, in consultation with the Secretary
of the Treasury and the Attorney General, may designate foreign individuals or entities that he
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determines have committed, or pose a significant risk of committing, acts of terrorism that
threaten the security of U.S. nationals or the national security, foreign policy, or economy of the
United States. In addition, the Secretary of the Treasury, in consultation with the Secretary of
State and the Attorney General, may designate individuals or entities that are determined:

e To be owned or controlled by, or act for or on behalf of an individual or entity listed in
the Annex to the Order or by or for persons determined to be subject to the Order;

« Toassist in, sponsor, or provide financial, material, or technological support for, or
financial or other services to or in support of, acts of terrorism or individuals or entities
designated in or under the Order; or

o To be otherwise associated with certain individuals or entities designated in or under the
Order.

. What makes you decide to designate or not designate a group or entity?

At the Department of State, the Bureau of Counterterrorism, in consultation with other bureaus,
identifies and evaluates possible individuals or organizations for designation. Other Departments
also recommend designation targets.

How does the process work?

For Foreign Terrorist Organizations, once an organization is identified, we prepare a detailed
administrative record, which is a compilation of information, typically including both classified
and open source information, demonstrating that the statutory criteria for designation have been
satisfied.

o If the Secretary of State, in consultation with the Attorney General and the Secretary of
the Treasury, decides to make the designation, Congress is notified of the Secretary’s
intent to designate the organization seven days before the designation is published in the
Federal Register, as section 219 of the Immigration and Nationality Act requires.

« Upon the expiration of the seven-day waiting period, and in the absence of Congressional
action to object to the designation, notice of the designation is published in the Federal
Register, at which point the designation takes effect.

We also prepare an administrative record for Specially Designated Global Terrorists.
Once it is completed and the Secretary of State or the Secretary of the Treasury designates an
individual or entity, the assets of the individual or entity in the United States or in the possession
or control of U.S. persons are frozen and OFAC takes appropriate action, including notification
of the blocking order to U.S. financial institutions, directing them to block the assets of the
designated individual or entity.

o Notice of the designation is also published in the Federal Register. OFAC also adds the
individual or entity to its list of Specially Designated Nationals, by identifying such
individuals or entities as Specially Designated Global Terrorists, and posts a notice of this
addition on the OFAC website.

« A designation remains in effect until the designation is revoked or the Executive Order
lapses or is terminated in accordance with U.S. law.

. What’s the significance of the State Department designating a terrorist group as opposed to
the Department of the Treasury?

e The Departments of State and the Treasury have different authorities under E.O. 13224 to
designate SDGTSs. An individual who is designated under State’s E.O. 13224 authority
has committed, or poses a significant risk of committing, acts of terrorism that threaten
the security of U.S. nationals or the national security, foreign policy, or economy of the
United States.
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Treasury is able to designate under E.O. 13224 using authorities that allow for the
designation of individuals or entities that are determined to be owned or controlled by, or
act for or on behalf of an individual or entity listed in the Annex to the Order or by or for
persons determined to be subject to the Order; to assist in, sponsor, or provide financial,
material, or technological support for, or financial or other services to or in support of,
acts of terrorism or individuals or entities designated in or under the Order; or to be
otherwise associated with certain individuals or entities designated in or under the Order.

* * * *

Foreign Terrorist Organizations
New Designations

In 2018, the Secretary of State designated six additional organizations and their
associated aliases as Foreign Terrorist Organizations (“FTOs”) under § 219 of the
Immigration and Nationality Act: (1) ISIS-West Africa (ISIS-WA) and aliases, 83 Fed. Reg.
8730 (Feb. 28, 2018); (2) ISIS-Bangladesh and aliases, 83 Fed. Reg. 8729 (Feb. 28, 2018);
(3) ISIS-Philippines and aliases, 83 Fed. Reg. 8730 (Feb. 28, 2018); (4) ISIS in the Greater
Sahara (ISIS-GS) and aliases, 83 Fed. Reg. 23,987 (May 23, 2018); (5) al-Ashtar Brigades
(AAB) and alias, 83 Fed. Reg. 32,179 (July 11, 2018); (6) Jama’at Nusrat al-Islam wal-
Muslimin (“JNIM”) and aliases, 83 Fed. Reg. 45,298 (Sep. 6, 2018).

In a May 16, 2018 State Department media note, the Department spokesperson
provided further background on the designation of ISIS in the Greater Sahara. Excerpts
follow from the note, which is available at https://www.state.gov/state-department-
terrorist-designations-of-isis-in-the-greater-sahara-isis-gs-and-adnan-abu-walid-al-

sahrawi/.

ISIS-GS emerged when Adnan Abu Walid al-Sahrawi and his followers split from
Al-Mourabitoun, an al-Qa’ida splinter group and U.S.-designated FTO and SDGT.
Al-Sahrawi first pledged allegiance to ISIS in May 2015, and in October 2016, ISIS
acknowledged it received a pledge of allegiance from the group under al-
Sahrawi. ISIS-GS is primarily based in Mali operating along the Mali-Niger border
and has claimed responsibility for several attacks under al-Sahrawi’s leadership,
including the October 4, 2017 attack on a joint U.S.-Nigerien patrol in the region
of Tongo Tongo, Niger, which killed four U.S. soldiers and five Nigerien soldiers.

A July 10, 2018 State Department media note, available at
https://www.state.gov/state-department-terrorist-designation-of-al-ashtar-brigades-
aab/, provides additional information about the designation of AAB:

Established in 2013, AAB is an Iran-backed terrorist organization aimed at
overthrowing the Bahraini government. AAB has claimed responsibility for
numerous terrorist attacks against police and security targets in Bahrain. In
March 2014, AAB conducted a bomb attack that killed two local police officers
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and an officer from the United Arab Emirates. In January 2017, AAB shot and
killed a local police officer. AAB has also called for violence against the Bahraini,
British, Saudi Arabian, and U.S. governments on social media.

In January 2018, AAB formally adopted Iran’s Islamic Revolutionary Guard
Corps (IRGC) branding and reaffirmed its loyalty to Tehran to reflect its role in an
Iranian network of state and non-state actors that operates against the United
States and its allies in the region. Additionally, AAB members have received
weapons and explosives from Iran, training at IRGC-funded camps in Iraq, and
senior AAB members have taken refuge in Iran to evade prosecution by Bahraini
authorities.

A September 5, 2018 State Department media note, available at

https://www.state.gov/state-department-terrorist-designation-of-jamaat-nusrat-al-

islam-wal-muslimin-jnim/, includes the following about JNIM (which was simultaneously

designated pursuant to E.O. 13224 as an SDGT):

JNIM has described itself as al-Qaida’s official branch in Mali, and it has claimed
responsibility for numerous attacks and kidnappings since it was formed in
March 2017. JNIM carried out the June 2017 attack at a resort frequented by
Westerners outside of Bamako, Mali; several deadly attacks on Malian troops;
and the large-scale coordinated attacks in Quagadougou, Burkina Faso, on March
2,2018. INIM is led by lyad ag Ghaly, a U.S.-designated SDGT.

Amendments of FTO Designations

During 2018, the State Department amended the designations of several FTOs to
include additional aliases.
The designation of Lashkar-e-Tayyiba was amended to include the following

aliases: Tehreek-e-Azadi-e-Kashmir, Kashmir Freedom Movement, Tehreek Azadi Jammu
and Kashmir, Tehreek-e- Azadi Jammu and Kashmir, TAJK, Movement for Freedom of
Kashmir, Tehrik-i-Azadi-i Kashmir, Tehreek-e-Azadi-e-Jammu and Kashmir, Milli Muslim
League, Milli Muslim League Pakistan, and MML. 83 Fed. Reg. 14,539 (Apr. 4, 2018). On

April 2, the Department issued a media note regarding the amendment to the
designation of Lashkar-e-Tayyiba. The note is excerpted below and available at

https://www.state.gov/amendments-to-the-terrorist-designation-of-lashkar-e-tayyiba/.

Formed in the 1980s, LeT was responsible for the November 2008 terrorist

attacks in Mumbai, India that killed 166 people, including six Americans, and has
killed dozens of Indian security forces and civilians in recent years. LeT continues
to operate freely within Pakistan, holding public rallies, raising funds, and
plotting and training for terrorist attacks. The Department of State designated
LeT as an FTO and SDGT on December 26, 2001. Its leader, Hafiz Muhammad
Saeed, is also designated as an SDGT.
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To avoid sanctions, LeT has repeatedly changed its name over the years.
In January 2017, LeT began operating under the name Tehreek-e-Azadi-e-
Kashmir. LeT has engaged in terrorist activities under this name, including
inciting terrorism, as well as recruiting and fundraising. In August 2017, LeT chief
Hafiz Saeed created the MML to serve as a political front for the group. LeT
members make up MML’s leadership and the so-called party openly displays
Saeed’s likeness in its election banners and literature.

The designation of Al-Nusrah Front was amended to include additional aliases:
Hay’at Tahrir al- Sham, Hay’et Tahrir al- Sham, Hayat Tahrir al- Sham, HTS, Assembly for
the Liberation of Syria, also known as Assembly for Liberation of the Levant, also known
as Liberation of al-Sham Commission, also known as Liberation of the Levant
Organisation, also known as Tahrir al-Sham, also known as Tahrir al-Sham Hay’at. 83
Fed. Reg. 25,497 (June 1, 2018). A State Department media note, released on May 31,
2018, explains the amendment to the designation of al-Nusrah Front. That media note is
available at https://www.state.gov/amendments-to-the-terrorist-designations-of-al-

nusrah-front/, and excerpted below.

In January 2017, al-Nusrah Front launched the creation of HTS as a vehicle to
advance its position in the Syrian uprising and to further its own goals as an al-
Qa’ida affiliate. Since January 2017, the group has continued to operate through
HTS in pursuit of these objectives.

The Coordinator for Counterterrorism, Ambassador Nathan A. Sales,
noted that “today’s designation serves notice that the United States is not fooled
by this al-Qa’ida affiliate’s attempt to rebrand itself. Whatever name Nusrah
chooses, we will continue to deny it the resources it seeks to further its violent
cause.”

Reviews of FTO Designations

During 2018, the Secretary of State continued to review designations of entities as FTOs
consistent with the procedures for reviewing and revoking FTO designations in § 219(a)
of the Immigration and Nationality Act, as amended by the Intelligence Reform and
Terrorism Prevention Act of 2004 (“IRTPA”), Pub. L. No. 108-458, 118 Stat. 3638. See
Digest 2005 at 113-16 and Digest 2008 at 101-3 for additional details on the IRTPA
amendments and review procedures.

The Secretary reviewed each FTO individually and determined that the
circumstances that were the basis for the designations of the following FTOs have not
changed in such a manner as to warrant revocation of the designations and that the
national security of the United States does not warrant revocation: al-Shabaab, 83 Fed.
Reg. 35,308 (July 25,2018); Abu Sayyaf, 83 Fed. Reg. 41,140 (Aug. 17, 2018); Boko
Haram, 83 Fed. Reg. 41,140 (Aug. 17, 2018); and Hizballah, 83 Fed. Reg. 56,894 (Nov.
14,2018).
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Rewards for Justice Program

On March 8, 2018, the State Department announced in a media note, available at
https://www.state.gov/rewards-for-justice-reward-offer-for-information-on-tehrik-e-
taliban-pakistan-and-factions-key-leaders/, that the Rewards for Justice Program is
offering rewards for information leading to the identification or location of three leaders
of Tehrik—e-Taliban Pakistan (“TTP”) and its affiliates. The media note provides the
following background on the three leaders:

Maulana Fazlullah is the leader of the TTP, a terrorist organization that has
claimed responsibility for numerous terrorist acts against Pakistani and U.S.
interests, including the failed attempt by Faisal Shahzad to detonate an explosive
device in New York City’s Times Square on May 1, 2010. Under his leadership,
the TTP has also claimed responsibility for the December 16, 2014, attack on a
school in Peshawar, Pakistan in which gunmen killed 148 people, including 132
students. Fazlullah also is responsible for the June 2012, beheading of 17
Pakistani soldiers, and the October 9, 2012, shooting of Pakistani schoolgirl
Malala Yousafzai. In 2015, the Department designated Fazlullah as a Specially
Designated Global Terrorist under Executive Order 13224, which freezes all of his
assets based in the United States or in possession or control of U.S. persons.

Abdul Wali is the leader of Jamaat ul-Ahrar (JUA), a militant faction
affiliated with TTP. Under Wali’s leadership, JUA has staged multiple attacks in
the region targeting civilians, religious minorities, military personnel, and law
enforcement, and was responsible for the killing of two Pakistani employees of
the U.S. Consulate in Peshawar in early March 2016.

Mangal Bagh is the leader of Lashkar-e-Islam, a militant faction affiliated
with TTP. Under his leadership, Lel operatives have attacked NATO convoys. His
group generates revenue from drug trafficking, smuggling, kidnapping, and
collection of “taxes” on transit trade between Pakistan and Afghanistan. In
September 2007, the Government of Pakistan announced a reward offer of
about $60,000 for the capture of, or information leading to the arrest of, Mangal
Bagh.

On October 18, 2018, a State Department media note available at
https://www.state.gov/rewards-for-justice-reward-offer-for-information-on-al-qaida-in-
the-arabian-peninsula-aqap-key-leaders/ announced a reward offer and an increase in
the previous reward offer relating to certain leaders of Al-Qa’ida in the Arabian
Peninsula (“AQAP”). The media note includes the following on the two leaders:

Qasim al-Rimi was named emir of AQAP in June 2015. The following month, he
swore allegiance to al-Qa’ida leader Ayman al-Zawairi and called for renewed
attacks against the United States. Born in Yemen in 1978, he trained terrorists at
an al-Qa’ida camp in Afghanistan in the 1990s. Al-Rimi subsequently returned to
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Yemen and became an AQAP military commander. He was sentenced to five
years in prison in 2005 after being convicted in Yemen of plotting to assassinate
the U.S. Ambassador to Yemen, and escaped from a Yemeni prison in 2006. Al-
Rimi is linked to the September 2008 attack on the U.S. Embassy in Sana’a that
left 10 Yemeni guards, four civilians, and six terrorists dead, and the December
2009 attempted suicide bombing by “underwear bomber” Umar Farouq
Abdulmutallab aboard a U.S.-bound airliner. The government of Saudi Arabia
placed al-Rimi on its list of most wanted terrorist suspects on February 3, 2009.
In May 2010, the Department of State designated al-Rimi as a Specially
Designated Global Terrorist (SDGT) under Executive Order (E.O.) 13224. ... In May
2010, al-Rimi was added to the United Nations (UN) 1267 Sanctions Committee’s
Consolidated List of individuals associated with al Qa’ida/ISIL.

In a May 7, 2017 video, he urged supporters living in Western countries
to conduct “easy and simple” attacks and praised Omar Mateen, who killed 49
people in a June 2016 mass shooting at a nightclub in Orlando Florida.

Khalid al-Batarfi is a senior member of AQAP in Yemen’s Hadramaut
Governorate and a former member of AQAP’s shura council. Born in Saudi
Arabia, in 1999 he traveled to Afghanistan, where he trained at al-Qa’ida’s al-
Faroug camp. In 2001, he fought alongside the Taliban against U.S. forces and
the Northern Alliance. In 2010, al-Batarfi joined AQAP in Yemen, led AQAP
fighters in taking over Yemen’s Abyan Province, and was named AQAP’s emir of
Abyan. Following the death of AQAP leader Nasir Al-Wuhayshi in a June 2016
U.S. military strike, he issued a statement warning that al-Qa’ida would destroy
the U.S. economy and attack other U.S. interests. After the United States
announced that it would recognize Jerusalem as the capital of Israel, al-Batarfi
appeared in an AQAP video in January 2018 threatening the United States and
Jews. On January 23, 2018, the U.S. Department of State designated al-Batarfi as
an SDGT under E.O. 13224.

On November 13, 2018, the State Department announced reward offers (up to

S5 million each) for information on leaders of Hamas and Hizballah. See media note,
available at https://www.state.gov/rewards-for-justice-reward-offer-for-information-
on-hamas-and-hizballah-key-leaders/. The following leaders were identified in the

media note:

Salih al-Aruri is a deputy of the political bureau of the terrorist organization
Hamas and one of the founders of the lzzedine al-Qassam Brigades, Hamas’s
military wing. Aruri is currently living freely in Lebanon, where he reportedly

is working with Qasem Soleimani, leader of the Iranian Islamic Revolutionary
Guard Corps’ Quds Force. Aruri funded and directed Hamas military operations
in the West Bank and has been linked to several terrorist attacks, hijackings, and
kidnappings. In 2014, al-Aruri announced Hamas’s responsibility for the June 12,
2014 terrorist attack that kidnapped and killed three Israeli teenagers in the
West Bank, including dual U.S.-Israeli citizen Naftali Fraenkel. He publicly praised
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the murders as a “heroic operation.” In September 2015, the U.S. Department of
the Treasury designated al-Aruri as a Specially Designated Global Terrorist
(SDGT) pursuant to Executive Order 13224.

Khalil Yusif Mahmoud Harb is a close adviser to Secretary General
Hassan Nasrallah, leader of the Lebanese Hizballah terrorist group, and has
served as the group’s chief military liaison to Iran and to Palestinian terrorist
organizations. Harb has commanded and supervised Lebanese Hizballah’s
military operations in the Palestinian territories and in several countries
throughout the Middle East. In August 2013, the U.S. Department of the
Treasury designated Harb as a Specially Designated Global Terrorist pursuant to
Executive Order 13224. In May 2015, Saudi officials designated Harb as a
terrorist and accused him of commanding Hizballah’s “central military unit” and
of being responsible for Hizballah’s activities in Yemen.

Haytham ‘Ali Tabataba’i is a key Hizballah military leader who has
commanded Hizballah’s special forces in both Syria and Yemen. Tabataba’i’s
actions in Syria and Yemen are part of a larger Hizballah effort to provide
training, materiel, and personnel in support of its destabilizing regional activities.
In October 2016, the Department of State designated Tabataba’i as a Specially
Designated Global Terrorist pursuant to Executive Order 13224.

On November 25, 2018, the State Department announced a reward offer of up

to S5 million for information on the 2008 Mumbai attack. See media note, available at
https://www.state.gov/rewards-for-justice-reward-offer-for-information-on-the-2008-

mumbai-attack/. Excerpts follow from the media note.

From November 26 to 29, 2008, ten individuals associated with the terrorist
group Lashkar e-Tayyiba (LeT) carried out a series of coordinated assaults against
multiple targets in Mumbai, India. The attack resulted in the deaths of 166
people, including six Americans.

The United States is committed to working with our international
partners to identify and bring to justice those responsible for the 2008 Mumbai
attack. Today’s announcement marks the third RFJ reward offer seeking
information on the perpetrators of the Mumbai attack. In April 2012, the
Department of State announced reward offers for information that brings to
justice LeT founder Hafiz Mohammad Saeed and Hafiz Abdul Rahman Makki,
another senior LeT leader.

In December 2001, the Department of State designated LeT as a Foreign
Terrorist Organization (FTO) in accordance with section 219 of the Immigration
and Nationality Act, as amended. FTO designations play a critical role in our fight
against terrorism and are an effective means of curtailing support for terrorist
activities and pressuring groups to get out of the terrorism business. In May
2005, the United Nations (UN) 1267 Sanctions Committee added LeT to the
Consolidated UN Security Council Sanctions List.
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(1)

(2)

More information about these reward offers is available on the Rewards for
Justice website at www.rewardsforjustice.net.

Narcotics
Majors List Process
International Narcotics Control Strategy Report

In March 2018, the Department of State submitted the 2018 International Narcotics
Control Strategy Report (“INCSR”), an annual report to Congress required by § 489 of
the Foreign Assistance Act of 1961, as amended, 22 U.S.C. § 2291h(a). The report
describes the efforts of foreign governments to address all aspects of the international
drug trade in calendar year 2017. Volume 1 of the report covers drug and chemical
control activities and Volume 2 covers money laundering and financial crimes. The full
text of the 2018 INCSR is available at https://www.state.gov/2018-international-
narcotics-control-strategy-report/.

Major Drug Transit or lllicit Drug Producing Countries

On September 11, 2018, the White House issued Presidential Determination 2018-12
“Memorandum for the Secretary of State: Presidential Determination on Major Drug
Transit or Major lllicit Drug Producing Countries for Fiscal Year 2019.” 83 Fed. Reg.
50,239 (Oct. 4, 2018). In this year’s determination, the President named 22 countries:
Afghanistan, The Bahamas, Belize, Bolivia, Burma, Colombia, Costa Rica, Dominican
Republic, Ecuador, El Salvador, Guatemala, Haiti, Honduras, India, Jamaica, Laos,
Mexico, Nicaragua, Pakistan, Panama, Peru, and Venezuela as countries meeting the
definition of a major drug transit or major illicit drug producing country. A country’s
presence on the “Majors List” is not necessarily an adverse reflection of its
government’s counternarcotics efforts or level of cooperation with the United States.
The President determined that Bolivia and Venezuela “failed demonstrably” during the
last twelve months to make sufficient or meaningful efforts to adhere to their
obligations under international counternarcotics agreements. Simultaneously, the
President determined that support for programs to aid the people of Venezuela is vital
to the national interests of the United States, thus ensuring that such U.S. assistance
would not be restricted during fiscal year 2019 by virtue of § 706(3) of the Foreign
Relations Authorization Act, Fiscal Year 2003, Pub. L. No. 107-228, 116 Stat. 1424.

Interdiction Assistance

On July 20, 2018 the President of the United States again certified, with respect to
Colombia (Daily Comp. Pres. Docs., 2018 DCPD No. 00498, p. 1, July 20, 2018), that
(1) interdiction of aircraft reasonably suspected to be primarily engaged in illicit drug
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trafficking in that country’s airspace is necessary because of the extraordinary threat
posed by illicit drug trafficking to the national security of that country; and (2) the
country has appropriate procedures in place to protect against innocent loss of life in
the air and on the ground in connection with such interdiction, which shall at a
minimum include effective means to identify and warn an aircraft before the use of
force is directed against the aircraft. President Trump made his determination pursuant
to § 1012 of the National Defense Authorization Act for Fiscal Year 1995, as amended,
22 U.S.C. §§ 2291-4. For background on § 1012, see Digest 2008 at 114.

c. U.S. Participation in Multilateral Actions
(1) UN Commission on Narcotic Drugs

The United States sent a delegation to the 61°* UN Commission on Narcotic Drugs
(“CND”), held from March 12 to 16, 2018 in Vienna, Austria. See March 12, 2018 State
Department media note, available at https://www.state.gov/united-states-to-seek-
international-progress-on-combating-the-opioid-crisis-at-61st-un-commission-on-
narcotic-drugs/. At the CND, the United States advocated for international control of
carfentanil, and sponsored a resolution aimed on the global response to the opioid
crisis. Id. The United States also sponsored a side event on “New Methods of Synthetic
Drug Trafficking.” Id.

On March 13, 2018, James A. Walsh, Head of the U.S. Delegation to the CND and
Deputy Assistant Secretary of State for International Narcotics and Law Enforcement
Affairs, delivered the U.S. statement at the CND. Mr. Walsh’s remarks are excerpted
below and available at https://www.state.gov/u-s-statement-to-the-61st-session-of-the-
commission-on-narcotic-drugs/.

Now more than ever, our work in the Commission is vital to protecting the health and security of
all our citizens. The world drug problem is ever-evolving and changing. Today, we are in the
midst of a new drug trafficking paradigm where international criminal organizations trafficking
in drugs are evading international controls by creating synthetic drugs—new psychoactive
substances (or NPS)—that are mirror images of controlled substances. The UN Office on Drugs
and Crime’s Global Synthetics: Monitoring, Analysis, Reporting, and Trends (SMART) program
March 2018 update reports that these criminal organizations are producing at least one of these
new substances every week, with SMART identifying 70 new substances in 2016 alone.

In this new paradigm, traffickers are also exploiting the online market through open and
dark net sites, and then trafficking these substances through the international mail and express
consignment shipments. ...

The dramatic increase in the misuse of synthetic drugs, particularly synthetic opioids—
like carfentanil—is plaguing many of our countries. According to UNODC’s 2017 World Drug
Report, opioid misuse remains high in Southwest Asia and Eastern Europe, and has been
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expanding in Western Europe and others parts of North America. An estimated 190,000 deaths
globally are attributed to drug use disorders, mostly among people using opioids.

Fighting this plague is also exacting a grisly human toll among many of our law
enforcement colleagues. ...

Clearly, this international problem requires a smart, strategic, and coordinated
international response, and our decisions here at the CND matter. We must work as an
international community to curb this new paradigm in drug trafficking—Ilives depend upon it.
We must work together to identify innovative options to curb the rapid proliferation of these new
synthetic drugs. Some of the most dangerous substances in this category are synthetic opioids.
Synthetic opioids are fueling thousands of deaths in many of our countries because they are
incredibly lethal and difficult to detect.

One of the most dangerous synthetic opioids being trafficked in international criminal
markets is carfentanil, which is 10,000 times more potent than morphine. It is an elephant
tranquilizer, not approved for use in humans, that has made its way into the illicit drug market,
and is being used, sometimes unknowingly. To hinder criminal access to carfentanil and reduce
its presence in the illicit drug market, the United States requested that it be controlled under the
UN Single Convention on Narcotic Drugs—the 1961 Convention. The World Health
Organization’s (WHO) Expert Committee on Drug Dependence (ECDD) reviewed this request
and concluded that carfentanil should be controlled under Schedules I and IV and we urge the
Commission to vote in favor of this request this week. ...

The United States has also sponsored a resolution this week aimed at enhancing
international cooperation to address the threats presented by synthetic drugs, particularly these
deadly synthetic opioids. The resolution promotes and amplifies existing tools within UNODC
and the INCB to increase information sharing and data collection and analysis that can facilitate
real-time cooperation among experts in the field to disrupt the illicit supply of synthetic drugs,
and the chemicals used to produce them. The information derived through these efforts can then
be used by the WHO to accelerate reviews of substances for international control. Currently, the
international community is controlling these substances at a rate of about ten a year. We have to
do better. The ideas offered in this resolution—increased information sharing and international
cooperation—present options for us to more aggressively attack this threat together. We look
forward to discussing the text with you this week, and hope we can mobilize a strategic and
coordinated response to this challenge.

Another option to curb this threat is to generate a better understanding of the new drug
trafficking pattern whereby synthetic drugs are being sold online and trafficked through express
consignment shipments and the mail. To explore this new pattern, the United States sponsored a
side event on “New Methods of Synthetic Drug Trafficking” with expert panel presentations on
challenges and experiences related to synthetic drugs being sold and trafficked through this
method. Through this event, we highlighted the new paradigm, whereby dangerous and deadly
synthetic drugs, such as carfentanil, can easily arrive anywhere with an internet connection and
international delivery services. With synthetic drugs being so potent, a small amount can be
easily shipped and often has higher profit margins than other narcotics.

When you combine these new modalities with a large supply of heroin being trafficked
into your country by sophisticated transnational criminal organizations, along with an increase in
demand fueled by an excess of prescriptions pills, you have a crisis; a crisis where thousands of
my fellow Americans are dying annually. In 2016, nearly 64,000 people died from drug
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overdoses in the United States. Of these 64,000, over two-thirds, died from overdoses involving
prescription or illicit opioids, including fentanyl. And we are not alone here.

This new trafficking pattern shows that we are all vulnerable. ...

In thinking proactively, we should prioritize life-saving efforts to address this
international crisis beyond the 2019 High-Level Ministerial Segment of the 62" CND. The
“beyond 2019” drug-policy trajectory must focus on this “new reality.” In the 2016 outcome
document from the UN General Assembly Special Session on the World Drug Problem
(UNGASS), we highlighted the rapid proliferation of synthetic drugs, or NPS, as one of these
new realities to be prioritized. The outcome document represents the latest international
consensus that reaffirms the Commission’s primary role in international drug policy. On the road
to 2019 and beyond, we want the Commission implementing the operational recommendations in
the outcome document to promote a society free of drug abuse, with an acute focus on working
together to address the new realities of “today’s” world drug problem.

* * * *
2) G7

On June 13, 2018, Mr. Walsh delivered the opening remarks at a G7+ expert group
meeting on "Innovative Responses to the Challenges Posed by Synthetic Drugs." His
remarks are excerpted below and available at https://www.state.gov/opening-remarks-
at-the-g7-expert-group-meeting-on-innovative-responses-to-the-challenges-posed-by-
synthetic-drugs/.

... This meeting is quite timely as we examine the commitments made a few months ago in
Vienna during the 61t UN Commission on Narcotic Drugs (CND), where the international
community unanimously adopted a resolution to mobilize a strategic response to the international
challenges posed by synthetic opioids and voted to place additional, dangerous synthetic drugs
under international control.

In the CND resolution, countries acknowledged their grave concerns about the new
components of the world drug problem, whereby deadly synthetic drugs are rapidly
manufactured, sold online, and distributed through the international mail or express consignment
shipping services. There are more than 800 new known synthetic drugs, with approximately one
new substance being created each week. Of these, INCB reports that they have identified 77
dangerous fentanyl analogues with no known medical use that are not controlled internationally,
and are showing up in world drug markets. Yet, we are scheduling them at a rate of around 10 to
12 a year. We are not keeping pace, and we have to do better. Lives are at stake.

Traffickers are innovative and nimble, and can easily adapt and shift methodologies to
evade national and international controls. In fact, we learned from the UN Office on Drugs and
Crime (UNODOC) that traffickers have developed new psychoactive substances (NPS) or new
synthetic drugs that can mirror every major type of drug. These mirror images are not controlled
within the international framework and therefore allow traffickers to evade law enforcement
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detection. It is clear that our responses have to be more innovative, more nimble, and more
adaptable if we want to out-pace these criminals. We are grateful that Canada convened these
great minds here today to start thinking about creative solutions that will effectively mobilize the
international response we committed to during the CND in March.

Our global authorities on the international threats posed by synthetic drugs—including
UNODOC, the International Narcotics Control Board (INCB), and the World Health Organization
(WHO)—report that synthetic opioids are some of the most dangerous and profitable substances
in the criminal markets. These drugs are fueling thousands of deaths because they are incredibly
lethal and difficult to detect. For some, a dose as small as a few grains of sand can be fatal.
According to UNODC’s 2017 World Drug Report, opioid misuse remains high in Southwest
Asia and Eastern Europe, and it has been expanding in Western Europe and others parts of North
America. An estimated 190,000 deaths globally are attributed to drug use disorders, mostly
among people using opioids.

This trend certainly is manifesting itself in the United States and is fueling a drug crisis of
devastating proportions. ...

For example, in February 2018, the Department of Justice, through its Drug Enforcement
Administration, known as DEA, invoked its emergency temporary scheduling authorities to
domestically control “fentanyl-related substances,” not already scheduled, as a class. Under this
authority, the Department of Justice can prosecute anyone who possesses, imports, distributes, or
manufactures any illicit fentanyl-related substance in the same way as other substances
controlled in Schedule | of the Controlled Substances Act. My Justice Department and DEA
colleagues are here today and will talk in greater detail about this temporary scheduling process
as a possible tool for other countries to use to enhance controls on synthetic drugs.

Additionally, the United States is working diligently to curb demand for these dangerous
drugs. As part of President Trump’s response to the opioid crisis, he directed the government to
reduce the misuse of opioids through a variety of interventions, including through prescription
drug monitoring programs, state-level legislation on prescription drug access, prescribing
guidelines for the medical community, increased access to substance use disorder and recovery
services, and educational programs to increase awareness on the dangers associated with the
misuse of synthetic opioids. The United States is devoting more than $4 billion to this effort.

On behalf of the United States, | look forward to sharing information learned from U.S.
experiences in responding to these dangerous new threats; my colleagues from across the U.S.
government and | are also eager to learn from each of you about your best practices and lessons
learned. While we can each do more in our national frameworks to address these challenges, we
also can do more together to increase vital voluntary cooperation through information sharing
efforts.

Luckily for us, our international organization partners already support existing
mechanisms that can facilitate this voluntary cooperation. The UNODC, the INCB, WHO, and
regional bodies, such as the OAS’ Inter-American Drug Abuse Control Commission (CICAD)
and the European Monitoring Centre for Drugs and Drug Addiction (EMCDDA), support
information sharing platforms. These platforms not only inform us about new and emerging
threats, but they also yield essential data needed to inform the treaty-mandated scientific reviews
undertaken by WHO to generate scheduling recommendations to the CND. If our shared
objective is to enhance international control of synthetic drugs, then we must collectively
prioritize efforts to provide WHO with more data to inform its scientific reviews that assess a
substance’s abuse potential and harms associated with its use.
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These platforms can generate this needed data through information sharing among our
expert practitioners working together to dismantle international illicit supply chains. The
platforms also generate critical information on the misuse of certain drugs. For example,
information derived from these portals helped us learn that fentanyl precursor chemicals are used
to illicitly manufacture fentanyl.

(3) UN Global Call to Action on the World Drug Problem

On September 24, 2018, the United States was among 31 countries hosting a high-level
event at the UN to announce the “Global Call to Action on the World Drug Problem.”
The non-binding document reaffirms commitments to existing principles and the work
of the CND and UNODC and calls on the CND and Member States to take actions to
address the world drug problem. The Global Call to Action on the World Drug Problem is
available at https://usun.usmission.gov/global-call-to-action-on-the-world-drug-

problem/ and below.

We, the undersigned Member States of the United Nations, reaffirm our commitment to
effectively address and counter the world drug problem. We reaffirm our commitment to
implement the Single Convention on Narcotic Drugs, the Convention on Psychotropic
Substances, the United Nations Convention against Illicit Traffic in Narcotic Drugs and
Psychotropic Substances, and the United Nations Convention against Transnational Organized
Crime.

We reaffirm our Joint Commitment to effectively addressing and countering the world
drug problem, the outcome of the UN General Assembly’s 2016 Special Session on the World
Drug Problem, which addressed new realities and was built on the foundation of the 2009
Political Declaration and Plan of Action.

We reaffirm our commitment to the work of the Commission on Narcotic Drugs (CND)
as the policymaking body of the United Nations with prime responsibility for drug control
matters, and our support and appreciation for the efforts of the United Nations, in particular the
UN Secretary General, and the UN Office on Drugs and Crime (UNODC) as the leading entity
of the UN system on international drug control policy, and further reaffirms the treaty-mandated
roles of the International Narcotics Control Board (INCB) and the World Health Organization
(WHO). We reaffirm our determination to tackle the world drug problem in full conformity with
international law, including the purposes and principles of the Charter of the United Nations and
the Universal Declaration of Human Rights, with full respect for the sovereignty and territorial
integrity of States. We recognize the world drug problem presents evolving challenges, including
newly emerging synthetic drugs, which we commit to address and counter through a
comprehensive, scientific evidence-based approach, and we note the links between drug
trafficking, corruption, and other forms of organized crime, and, in some cases, terrorism.
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We recognize the need for the international drug-control system to adequately respond to
dangerous emerging synthetic drugs in a timely manner, and we encourage the CND to act
urgently to accelerate the scheduling rate of these dangerous drugs.

We further pledge to develop national action plans based on a four-pronged strategy:

(1) reduce demand for illicit drugs through education, awareness, and prevention of
abuse; (2) expand treatment efforts to save lives and promote recovery; (3) strengthen
international cooperation across judicial, law enforcement, and health sectors; and (4) cut off the
supply of illicit drugs by stopping their production, whether through cultivation or manufacture,
and flow across borders.

We encourage the CND and each signatory Member State to provide updates on progress
made, lessons learned, and best practices at the Sixty-Second Session of the CND in March
2019.

3. Trafficking in Persons
a. Trafficking in Persons Report

In June 2018, the Department of State released the 2018 Trafficking in Persons Report
pursuant to § 110(b)(1) of the Trafficking Victims Protection Act of 2000 (“TVPA”), Div.
A, Pub. L. No. 106-386, 114 Stat. 1464, as amended, 22 U.S.C. § 7107. The report covers
the period April 2017 through March 2018 and evaluates the anti-trafficking efforts of
countries around the world. Through the report, the Department determines the
ranking of countries as Tier 1, Tier 2, Tier 2 Watch List, or Tier 3 based on an assessment
of their efforts with regard to the minimum standards for the elimination of trafficking
in persons as set out by the TVPA, as amended. The 2018 report lists 22 countries as Tier
3 countries, making them subject to certain restrictions on assistance in the absence of
a Presidential national interest waiver. For details on the Department of State’s
methodology for designating states in the report, see Digest 2008 at 115—17. The report
is available at https://www.state.gov/trafficking-in-persons-report-2018/. Chapter 6 in
this Digest discusses the determinations relating to child soldiers.

On June 28, 2018, Secretary Pompeo delivered remarks at the 2018 ceremony
announcing the release of the 2018 Trafficking in Persons Report. Secretary Pompeo’s
remarks are excerpted below and available at https://www.state.gov/remarks-at-the-
2018-trafficking-in-persons-report-launch-ceremony/. Prior to Secretary Pompeo’s
remarks, a senior State Department official provided a briefing on the 2018 Trafficking in
Persons Report, which is available at https://www.state.gov/senior-state-department-
official-on-the-2018-trafficking-in-persons-tip-report/, and not excerpted herein.
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... [W]e’re thankful for the work of the United States Advisory Council on Human Trafficking.
This March, President Trump appointed nine members to this advisory council. Each member is
a survivor of human trafficking, representing many different backgrounds, experiences, and it
advises the Trump administration on federal anti-trafficking policies and programs.

The council also serves as a model, one that we hope other governments will consider
creating as well. It gives survivors a meaningful seat at the table to help guide the creation of
anti-trafficking policies and ensure governments adopt a victim-centered approach to resolving
this.

* * * *

Every year our report focuses on a specific thing. This year’s TIP Report highlights the
critical work of local communities to stop traffickers and provide support to victims. Human
trafficking is a global problem, but it’s a local one too. Human trafficking can be found in a
favorite restaurant, a hotel, downtown, a farm, or in their neighbor’s home.

* * * *

If we’re going to win this fight, national governments must empower local communities
to proactively identify human trafficking and develop local solutions to address it.

As we have every year, the report also points out which countries are improving ... their
efforts to tackle the crime and which countries are making it easier to carry it out. I’m glad to say
we have ... progress to report.

In Estonia, the government implemented a new law that will help victims come forward
and get the support that the victims need to recover.

The Government of Argentina convicted officials complicit in trafficking crimes,
established additional legal protection for victims, and bolstered efforts to train frontline
responders.

In Bahrain, the government worked to hold local traffickers criminally accountable and
developed a mechanism to get victims needed shelter.

The Government of Cyprus bolstered efforts to convict traffickers and improve
protections for victims as well.

We saw some positive movements across entire regions as well. Of the 48 African
countries included in the report, 14 received upgrades—meaning we observed a strong trend of
increased efforts to improve their overall response. Despite significant security threats, migration
challenges, other financial constraints, and other obstacles, the region improved significantly.
We commend those countries taking action, but we also will never shy away from pointing out
countries that need to step up.

We read the horrific accounts of human trafficking and abuse of African migrants,
refugees, and asylum-seekers in Libya, resulting in modern-day slave markets. We’ve engaged
the Libyan Government of National Accord to bring the perpetrators to justice, including
complicit government officials. We welcome its commitment to doing so and look forward to
seeing real action.

In Southeast Asia, Burma’s armed forces and others in the Rakhine State dislocated
hundreds of thousands of Rohingya and members of other ethnic groups, many of whom were
exploited through the region as a result. Some in the Burmese military also recruited child
soldiers and subjected adults and children from ethnic minority groups to forced labor.
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We see the tragic examples of forced labor in North Korea as well. Untold number of
North Korean citizens are subjected to forced labor overseas by their own government, in many
cases with the tacit approval of host governments.

And in Iran, trafficking victims are punished—the victims are punished—for acts they
are forced to commit. For example, sex trafficking victims may face the death penalty for
committing adultery. This is a horrible perversion of justice by a corrupt regime.

We take these stories to heart. We use them as fuel to motivate us to action as we work
together to end human trafficking once and for all.

You’ll see from today’s report that there remains a great deal of work left to do. The
world should know that we will not stop until human trafficking is a thing of the past.

* * * *

b. Presidential Determination

Consistent with § 110(c) of the Trafficking Victims Protection Act, as amended, 22 U.S.C.
§ 7107, the President annually submits to Congress notification of one of four specified
determinations with respect to “each foreign country whose government, according to
[the annual Trafficking in Persons report]—(A) does not comply with the minimum
standards for the elimination of trafficking; and (B) is not making significant efforts to
bring itself into compliance.” The four determination options are set forth in

§ 110(d)(1)—(4).

On November 29, 2018, the President issued a memorandum for the Secretary
of State, “Presidential Determination With Respect to the Efforts of Foreign
Governments Regarding Trafficking in Persons.” 83 Fed. Reg. 65,281 (Dec. 20, 2018). The
President’s memorandum conveys determinations concerning the countries that the
2018 Trafficking in Persons Report lists as Tier 3 countries. See Chapter 3.B.3.a., supra,
for discussion of the 2018 report.

c. UN General Assembly

On September 24, 2018, Deputy Secretary of State John J. Sullivan delivered remarks at
the UN General Assembly at a side event on human trafficking entitled, "Stepping up
Action to End Forced Labor, Modern Slavery, and Human Trafficking." Deputy Secretary
Sullivan’s remarks are excerpted below and available at
https://www.state.gov/remarks-on-stepping-up-action-to-end-forced-labor-modern-
slavery-and-human-trafficking/.
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Today, there are an estimated 25 million victims of forced labor around the world—a quarter of
whom are children. Behind those victims is a massive industry that nets about $150 billion in
annual profits. Coordinated and sophisticated, it operates under the nose of each of our
governments. The Call to Action recognized that we all share a responsibility to fight back and
the United States remains determined to do our part.

At the event last year, | was proud to announce a $25 million grant from U.S. Department
of State to the Global Fund to End Modern Slavery to produce a substantial reduction in the
prevalence of modern slavery around the world. The Global Fund is now in the process of
awarding its first round of sub-grants totaling almost $16 million to organizations combating sex
and labor trafficking in India, Vietnam, and the Philippines.

The United States is proud of the outstanding work enabled by our initial grant—and now
we want to do more.

So, today, I’m pleased to announce that we are working with our Congress to make a
second $25 million available to the Global Fund to End Modern Slavery as well as to the
University of Georgia Research Foundation to work toward our mutual aim of ending modern
slavery through transformative programs, innovative research methodologies, and the exchange
of good practices. In addition, the U.S. Congress has made another $25 million available for the
Department’s Program to End Modern Slavery in the coming year —bringing our total
investment for this important program to $75 million.

It’s our hope that this will inspire other governments and private donors to contribute
their own resources —as the United Kingdom has done—toward the shared goal of eradicating
modern slavery in all its forms.

These funds are a continuation of the United States’ efforts under this Administration’s
leadership to end human trafficking.

The U.S. government is also seeking new ways to leverage input from human trafficking
survivors when crafting our laws and strategies.

In March, President Trump appointed nine members to the United States Advisory
Council on Human Trafficking, an entity comprised entirely of survivor leaders.

At the State Department, we’re taking new strides to integrate survivor input into our
anti-trafficking policies and programs.

Our Office to Monitor and Combat Trafficking in Persons is developing a
groundbreaking initiative that will incorporate input from survivor consultants to help us enhance
our programs, while also compensating them for their expertise.

This initiative is a tremendous opportunity to heighten our effectiveness and refocus our
work on the harsh realities of trafficking that only survivors can fully understand. More broadly,
it is a part of our effort within the Department to open up a new chapter in our work on
trafficking.

The Administration has also nominated a new leader to help us write that chapter. We are
hopeful the U.S. Senate will soon confirm Mr. John Richmond as the State Department’s new
Ambassador-at-Large to Monitor and Combat Trafficking in Persons.

Let me close with one final announcement—this one in concert with the governments of
Australia, Canada, New Zealand, and the United Kingdom. It is with great pride that the United
States joins with these nations today in introducing a set of core principles to guide government
action to combat human trafficking in global supply chains.

These principles outline key action in four areas critical to preventing forced labor in
global supply chains: Government procurement, private sector cooperation, responsible
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recruitment, and harmonization of laws and policies. We hope that these principles will serve as
a mechanism for sharing the most promising practices between all of our governments.

However, we need to keep in mind that this responsibility does not rest solely on
government. Effectively combating trafficking in supply chains requires strategic cooperation
with civil society and most importantly, the business community. Fortunately, there are already
many promising efforts underway in the private sector to discourage forced labor, and the
principles we’re releasing are intended to complement those efforts.

* * * *
4, Organized Crime

See Chapter 16 for a discussion of sanctions related to transnational organized crime.
5. Corruption

On May 23, 2018, Deputy Assistant Secretary Walsh delivered remarks at a UN General
Assembly high-level segment on corruption. His remarks are excerpted below and
available at https://www.state.gov/participation-in-the-un-general-assembly-high-level-
segment-with-interventions-from-member-states/.

Fifteen years ago, the international community joined together to sign a transformational
document: a global legal framework for preventing and combating corruption. Since 2003, States
Parties have implemented the Convention and today, we have much to show for it. Our
frameworks, laws, and policies—and related international cooperation—are undoubtedly better
today compared to 2003. However, our job is not finished.

The UNCAC provides us a common basis to take the necessary steps to prevent and
combat corruption if we have enough political will and use the treaty effectively. In our
collective efforts to prevent, criminalize, investigate, and prosecute corruption, and recover and
return stolen assets, this Convention remains the comprehensive, global, legal framework for
fighting corruption.

Our own commitment to the UNCAC remains resolute. The United States continues to
aggressively address corruption and its corrosive effect on global security and prosperity. Our
Department of Justice continues robust enforcement of our long-standing foreign anti-bribery
statute, the Foreign Corrupt Practices Act (FCPA). In 2017, the United States had the greatest
number of individual prosecutions, convictions, and guilty pleas for FCPA cases ever. States
Parties’ commitment to criminalize foreign bribery under the UNCAC is critical to global
economic prosperity. Corruption undermines sustainable economic growth, and bribery
contributes to a risky investment climate. But, when these standards are enforced, individuals are
much less likely to request bribes. We have seen that prohibitions against bribes over time
increase overseas competitiveness and improve national reputations. We call upon all States
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Parties to implement the Convention in this regard to collectively advance economic growth and
security.

International cooperation, through bilateral frameworks and facilitated under UNCAC, is
instrumental to investigating and prosecuting complex corruption cases. More and more cases
and evidence cross borders. We remain committed to targeting ill-gotten gains and holding
kleptocrats accountable, consistent with the Treaty. Through international cooperation and our
Kleptocracy Asset Recovery Initiative, the United States has seized or frozen over $3.5 billion in
corruption-related proceeds since 2010. The Department of Justice has returned more than $150
million in confiscated assets to date with another $30 million in process. We have also partnered
closely with other governments to ensure that recovered proceeds of crime are returned in a
manner that furthers the goals of transparency and oversight at all stages in the asset recovery
process.

Additionally, in December 2017, President Trump announced financial sanctions and visa
restrictions under the authority of a new Executive Order (E.O. 13818) and the Global Magnitsky
Human Rights Accountability Act. These measures give the U.S. federal government new
authority to impose targeted punitive measures on those who engage in public corruption, as well
as serious human rights abuse. So far, the United States has sanctioned 13 individuals and 39
affiliates under this authority.

We also remain committed to having transparent and accountable systems in place to
prevent corruption before it starts. In the last year, the U.S. Office of Government Ethics (OGE)
updated and modernized the regulations governing executive branch ethics education programs,
restrictions on the acceptance of gifts by executive branch officials, and procedures for tracking
high-level officials’ compliance with their agreements to avoid potential conflicts of interest. Our
government has also embarked on a campaign to inform the public on ethics laws and the tools
they can use to better hold government accountable.

Abroad, anti-corruption technical assistance and capacity building remains a significant
component of our foreign policy. In our previous financial year, the U.S. Department of State
and the U.S. Agency for International Development (USAID) provided approximately $117
million in foreign assistance to fight corruption. We have worked with partner countries to (1)
create a culture of integrity to prevent corruption, (2) mitigate risks of corruption, (3) develop
consequences of corruption through laws and law enforcement, and (4) strengthen civil society
and oversight bodies. Our foreign assistance programs: build transparent, accountable
institutions; support legislative reforms consistent with UNCAC; develop capacity of law
enforcement, anticorruption authorities, and prosecutors to manage complex corruption cases;
and support specialized units and anticorruption courts to enforce anticorruption laws.

As we implement the UNCAC, we must work with all sectors of society to fight
corruption, including civil society and the private sector. We must continue to support their
engagement in the Conference of States Parties to the Convention and its subsidiary bodies. We
encourage all States Parties to engage more actively with civil society and to be accountable to
their citizens by publishing their full final UNCAC reports online. These reports are incredibly
useful tools to inform technical assistance programs related to implementation of the UNCAC.

We are cognizant that good-faith efforts by the United States or any single country will
never be enough: we all must work together to adopt and enforce international standards of
integrity, accountability, and transparency. As such, the United States looks forward to having
our own policies and practices reviewed under the second cycle of the UNCAC Review
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Mechanism over the next year. | wish you much success as we work together to strengthen
implementation of this important Convention.

* * * *

C. INTERNATIONAL TRIBUNALS AND OTHER ACCOUNTABILITY MECHANISMS

1. International Criminal Court

a. General

On September 10, 2018, the Trump administration announced a new U.S. policy
regarding the International Criminal Court (“ICC”). National Security Adviser John Bolton
laid out the new policy in remarks entitled “Protecting American Constitutionalism and
Sovereignty from International Threats,” delivered to the Federalist Society on
September 10. The White House released a fact sheet concurrently with the speech,
which appears below and is available at https://www.whitehouse.gov/briefings-
statements/protecting-american-constitutionalism-sovereignty-international-criminal-

court/.

e The International Criminal Court (ICC) is an international court established in July 2002,
upon the entry into force of a multilateral treaty known as the Rome Statute.

e Though the United States originally signed the Statute in 2000, the Senate failed to ratify
it.

e In May 2002, President George W. Bush authorized then-Under Secretary of State John
Bolton to “unsign” it based on the United States’ view that it was fundamentally
illegitimate.

o The United States’ view was grounded in concerns over the broad, unaccountable
powers granted to the ICC and its Chief Prosecutor by the Rome Statute, powers
that posed a significant threat to United States sovereignty and our constitutional
protections.

e The United States is not a party to the Rome Statute and has consistently voiced its strong
objections to any assertion of ICC jurisdiction over American personnel.

o The United States is not an outlier—more than 70 nations, representing two-thirds
of the world’s population and over 70% of the world’s armed forces, are not
parties.

o Some of our closest allies, including Israel, have pointed out the ICC’s flawed
approach as constraining liberal, democratic nations in exercising their right of
self-defense.

o Itisafundamental principle of international law that a treaty is binding only on its
parties, and that it does not create obligations for non-parties without their consent.


https://www.whitehouse.gov/briefings-statements/protecting-american-constitutionalism-sovereignty-international-criminal-court/
https://www.whitehouse.gov/briefings-statements/protecting-american-constitutionalism-sovereignty-international-criminal-court/
https://www.whitehouse.gov/briefings-statements/protecting-american-constitutionalism-sovereignty-international-criminal-court/

89

DIGEST OF UNITED STATES PRACTICE IN INTERNATIONAL LAW

o The Rome Statute cannot dispose of rights of the United States as a non-Party
without United States consent.
PROTECTING UNITED STATES SERVICE MEMBERS: The Trump Administration

will use any means necessary to protect our citizens, and those of our allies, from unjust
prosecution by the ICC.

On November 3, 2017, the Chief Prosecutor of the ICC released a statement regarding
her request to begin an investigation into the situation in the Islamic Republic of
Afghanistan.
The Chief Prosecutor indicated this investigation would focus on Afghan National
Security Forces, the Taliban, and the Haqgani network, alongside war crimes allegedly
committed by United States service members and intelligence professionals during the
war in Afghanistan since May 1, 2003.
If the ICC formally proceeds with opening an investigation, the Trump Administration
will consider the following steps:
o We will negotiate even more binding, bilateral agreements to prohibit nations
from surrendering United States persons to the ICC.
o To the extent permitted by United States law, we will ban ICC judges and
prosecutors from entering the United States, sanction their funds in the United
States financial system, and, prosecute them in the United States criminal system.
o We will consider taking steps in the United Nations Security Council to constrain
the Court’s sweeping powers, including to ensure that the ICC does not exercise
jurisdiction over Americans and the nationals of our allies that have not ratified
the Rome Statute.
This Administration will fight back to protect American constitutionalism, our
sovereignty, and our citizens. As always, in every decision we make, we will put the
interests of the American People first.

* * * *

General Assembly

On October 30, 2018, U.S. Public Delegate Margarita Palau-Hernandez delivered an
explanation of position at a meeting of the UN General Assembly on Agenda Item 77:
Report of the International Criminal Court. Her explanation of position is excerpted
below and available at https://usun.usmission.gov/remarks-at-a-meeting-of-the-sixth-
committee-on-agenda-item-77-report-of-the-international-criminal-court/.

The United States recently announced a change in its policy regarding the International Criminal
Court. The reasons for this change in policy have been made public, including in the speech
delivered on September 10 by National Security Advisor John Bolton, and are widely available,
so we will not repeat them at length here.
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The United States reiterates its continuing and longstanding principled objection to any
assertion of ICC jurisdiction over nationals of states that are not parties to the Rome Statute,
including the United States and Israel, absent a UN Security Council referral or the consent of
such a state. We also wish to reiterate our serious and fundamental concerns with the ICC
Prosecutor’s proposed investigation of U.S. personnel in the context of the conflict in
Afghanistan.

The United States remains a leader in the fight to end impunity and supports justice and
accountability for international crimes, including war crimes, crimes against humanity, and
genocide. The United States respects the decision of those nations that have chosen to join the
ICC, and, in turn, we expect that our decision not to join and not to place our citizens under the
court’s jurisdiction will also be respected.

Accordingly, the United States dissociates itself from consensus on this resolution.

* * * *
c. Libya

Mark Simonoff, Minister Counselor for Legal Affairs for the U.S. Mission to the United
Nations, delivered remarks at a UN Security Council briefing on the International
Criminal Court and Libya on May 9, 2018. His remarks are excerpted below and available
at https://usun.usmission.gov/remarks-at-a-un-security-council-briefing-on-the-
international-criminal-court-libya/.

Thank you, Madam President, and thank you, Madam Prosecutor, for briefing on your office’s
work pursuant to Security Council Resolution 1970 to seek accountability for atrocity crimes
committed in Libya.

As we have said many times before in these briefings, those responsible for crimes
committed during the 2011 revolution must be held to account. The Security Council
unanimously referred the situation in Libya to the International Criminal Court to guarantee that
the atrocities of the Qadhafi regime would not go unpunished and that those victims would
receive a measure of justice. Today we reiterate our demand for accountability. We have called
for Saif Al-Islam Qadhafi to be brought to The Hague to stand trial for crimes against humanity
for the murder and persecution of hundreds of civilians in 2011. We note that the International
Criminal Court has also issued an arrest warrant for Al-Tuhamy Mohamed Khaled, the former
head of Libya’s notorious Internal Security Agency, in connection with the alleged torture and
other serious crimes against individuals perceived to be enemies of the Qadhafi regime.

Madam President, turning to more recent events, the United States continues to have
grave concerns about the human rights situation in Libya. We have noted the International
Criminal Court’s arrest warrant for Major al-Werfalli, who has been accused of unlawful
killings. We remain deeply concerned by these allegations and reiterate our calls for the relevant
Libyan authorities to ensure that al-Werfalli is held accountable for his alleged crimes in
accordance with international law.
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We are also horrified by appalling reports of human trafficking and an alleged slave
market in Libya. We commend the Government of National Accord’s condemnation of slavery
and welcome its ongoing investigation into reports of abuse of migrants. We urge the
Government of National Accord to accelerate its efforts to hold those responsible to account and
cooperate closely with the UN High Commission for Refugees and the International
Organization for Migration to assist migrants and improve their living conditions. The United
States supports ongoing efforts to identify and designate individuals and entities who threaten the
peace, stability, or security of Libya, including through the commission of serious human rights
abuses and violations. In particular, designations of those who engage in migrant smuggling or
human traffickers are an important part of the international effort to promote accountability in
Libya.

To counter these and other abuses in the long term, Libya must first overcome its political
impasse in order to achieve a stable, unified government capable of ending impunity, defeating
terrorism, safeguarding the rule of law, and providing security and prosperity for all Libyans. To
that end, we continue to support UN Special Representative Salamé as he works to advance
political reconciliation and help Libya prepare for free and fair elections in Libya by the end of
this year that are both credible and conducted in a peaceful manner. We look forward to
continued collaboration with our international partners, including through the work and attention
of the Security Council and the Human Rights Council, to achieve a peaceful and prosperous
Libya.

In closing, | would reiterate U.S. concerns regarding the ICC’s activity with respect to the
situation in Afghanistan, including our longstanding and continuing principled objection to any
ICC investigation or other activity concerning U.S. personnel absent U.S. consent or a UN
Security Council referral.

Ambassador Jonathan Cohen, U.S. Deputy Permanent Representative to the
United Nations, delivered remarks at a UN Security Council briefing on the situation in
Libya on November 8, 2018, also expressing support for holding accountable those
responsible for atrocities committed in Libya. His statement is excerpted below and
available at https://usun.usmission.gov/remarks-at-a-un-security-council-briefing-on-
the-situation-in-libya-5/.

Mr. President, seven years ago, the UN Security Council unanimously referred the situation in
Libya to the International Criminal Court in the face of the horrific atrocities being committed by
the Qadhafi regime. Today, much has changed in Libya, but it’s still the case that Libyans are not
free from violence, conflict, or instability. ...

* * * *
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As we’ve said many times before in these briefings, the human rights situation in Libya is
grave, and perpetrators of violence must face justice. Saif Al-Islam Qadhafi and Al-Tuhamy
Mohamed Khaled, the former head of Libya’s notorious Internal Security Agency, must be held
to account for their crimes, including the murder and persecution of hundreds of civilians and
alleged torture against individuals perceived to have been enemies of the Qadhafi regime.

We also reiterate our calls for the relevant Libyan authorities to ensure that Major al-
Werfalli is held accountable for alleged unlawful killings.

We repeat our warning that those who tamper with security in Tripoli or elsewhere in
Libya will be held accountable for their actions. ...

Mr. President, the United States remains deeply concerned about the vulnerability of
migrants, refugees, and asylum-seekers in Libya, who are preyed upon by human smugglers and
traffickers. Those responsible must be brought to justice. We encourage the Government of
National Accord to continue efforts to hold such individuals accountable, including any
complicit government officials.

In looking over the broad landscape of where Libya is today, much work remains to be
done to create lasting and stable peace. It’s appropriate in today’s setting to emphasize the
crucial role accountability has in achieving that goal. Terrorists, armed groups, and criminal
gangs must not be allowed to act with impunity.

Those responsible for egregious abuses and atrocities must be held accountable, not only
to bring victims a measure of justice, but to signal to all future abusers that such crimes will not
be tolerated.

The United States is committed to pursuing justice in Libya. We remain a steadfast
partner of the Government of National Accord, the UN Security Council, and our international
partners in working toward this goal and toward a more peaceful and prosperous Libya.

Mr. President, in closing, | reiterate U.S. concerns regarding the ICC’s activity with
respect to situations in Afghanistan and the West Bank and Gaza, including our objection to any
ICC investigation or other activity concerning U.S. or Israeli personnel.

* * * *

d. Sudan

On June 20, 2018, Mr. Simonoff delivered remarks at a UN Security Council briefing by
the ICC prosecutor on the situation in Darfur. Mr. Simonoff’s remarks are excerpted
below and available at https://usun.usmission.gov/remarks-at-a-un-security-council-
briefing-by-the-icc-prosecutor-on-the-situation-in-darfur/.
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... The United States strongly supports justice and accountability for war crimes, crimes against
humanity, and genocide. Although the best way to promote accountability for such atrocities
may depend on the circumstances, the United States will always believe that victims, including
the victims in Darfur, deserve justice.

Hundreds of thousands of people have been killed during the conflict in Darfur, with
more than 2 million remaining internally displaced and 5 million people negatively affected
since the onset of the conflict. Although there are now fewer reports of civilian displacement
across Darfur, internally displaced persons still cannot safely return home and risk attacks when
they leave IDP camps. As the May 21-23 attacks by Sudan’s Rapid Support Forces on three
separate IDP camps demonstrated, even IDPs who stay within camp boundaries face substantial
risks.

The United States is troubled by the resurgence of violence in Jebel Marra in April and
May that resulted in injuries and deaths of civilians, including children, the destruction of homes
and food, and the displacement of 9,000 people. We also remain concerned by violence,
including intercommunal violence, in other areas of Darfur, outside of Jebel Marra, and the lack
of access in various parts of Darfur afforded to the African Union-United Nations Hybrid
Operation in Darfur. Of particular concern are the increasing reports of a potentially calamitous
harvest failure across Sudan in October 2018 because of the ongoing economic and fuel crises,
which could potentially contribute to a return to large-scale conflict and conflict-related atrocities
as conditions become more unstable and people become desperate for resources.

We call on the Sudanese government to show restraint and to allow UNAMID, the UN
Country Team, humanitarian organizations, and the media unfettered access to the areas where
violence has taken place and where communities remain vulnerable to violence so that they can
investigate these troubling reports, monitor current needs and conditions, and provide assistance
to those in need.

Mr. President, it is shameful that sexual violence, including such violence committed by
personnel in military attire and RSF uniforms, remains prevalent in Darfur and that the Sudanese
government often denies that this violence is taking place despite clear evidence to the contrary.
As the UN Special Representative for Sexual Violence in Conflict has noted, conflict-related
sexual violence against children has increased recently, and cases of conflict-related sexual
violence in Darfur go uninvestigated. This deterioration and the lack of accountability are
unacceptable. The culture of impunity that continues to surround these atrocities, in particular
those involving sexual violence, must end.

With hopes that peace could return to Darfur, the United States included ceasing military
offensives and aerial bombardments in Darfur and the Two Areas as a key component of the
Five-Track Engagement Plan we launched with Sudan in June 2016. We are pleased that the
Government of Sudan made some progress under this framework, including ceasing military
offensives and aerial bombardments during that period. However, much more progress is needed.
We are determined to remain engaged as we work to develop a “Phase 11”” follow-on engagement
plan, which will aim for improved respect for human rights and religious freedom, a sustainable
end to internal conflicts, and improvement in humanitarian access, among other priority
objectives.

Mr. President, to achieve stable and lasting peace in Darfur, justice and accountability are
essential. Those responsible for human rights violations and abuses in Darfur, including targeting
civilians, must be held accountable. This includes allegations that official security forces use
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excessive force against civilians and that members of armed militias perpetrate atrocities against
civilians in Darfur.

We welcomed the arrest by the Sudanese government of former Janjaweed commander
Musa Hilal, who is subject to UN sanctions for his commission of atrocities in Darfur, following
clashes between the Sudanese security forces and armed militia loyal to Hilal. However, we are
concerned about the lack of transparency around Hilal’s military trial and the charges he faces.
We call on the government to investigate promptly and credibly all allegations against Hilal,
including those related to atrocities, in accordance with Sudan’s human rights commitments and
obligations, and to hold Hilal to account if he is found to have committed violations.

The United States has noted for many years that it is unacceptable that the suspects in the
Darfur situation have not been brought to justice and remain at large. In particular, we have
expressed disappointment that Sudanese President Omar al-Bashir continues to travel around the
world. Being received on such visits has served only to diminish the seriousness of the charges
against him and to compound the tremendous suffering of the victims.

Regardless of the power wielded by those who are responsible for violations and abuses,
we must stand with the victims, as we have in the past. For example, in Cambodia and Sierra
Leone where leaders have in the past committed atrocities against their own citizens, they have
been called to answer for their alleged crimes.

Moving forward, we will use all appropriate tools at our disposal to press Sudan to
improve its human rights practices, to protect fundamental freedoms, and to promote justice for
the people of Darfur. A Sudan that adheres to the rule of law, respects human rights, allows
unfettered humanitarian access to all populations in need, and breaks the cycle of impunity is one
that will enjoy a sustainable peace and will prosper. We look forward to the day when Sudan is a
demonstrable proponent of human rights.

In closing, | would reiterate U.S. concerns regarding the ICC’s activity with respect to the
situation in Afghanistan, which is different from this situation in many respects. We continue to
have a longstanding and principled objection to any ICC investigation or other activity
concerning U.S. personnel absent U.S. consent or a UN Security Council referral.

* * * *

2. International Criminal Tribunals for the Former Yugoslavia and Rwanda and the
International Residual Mechanism for Criminal Tribunals

a. General

On June 6, 2018, Mr. Simonoff delivered remarks at a UN Security Council briefing on
the International Residual Mechanism for Criminal Tribunals (“Mechanism”). His
remarks are excerpted below and available at https://usun.usmission.gov/remarks-at-a-
un-security-council-briefing-on-the-international-residual-mechanism-for-criminal-

tribunals/.
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The United States would like to begin by recognizing President Meron. He has led the
International Residual Mechanism for Criminal Tribunals since 2012, overseeing the assumption
of responsibilities from the tribunals for Rwanda and the former Yugoslavia. President Meron’s
efforts, through his leadership of the Mechanism, have helped ensure that victims of horrific
atrocities addressed by the ICTR and ICTY receive meaningful measures of justice, and he has
done so while running a lean, efficient operation.

The volume of work that the Mechanism conducts is impressive, given its lean
operations. For example, 253 judicial decisions and orders issued in this past reporting period
alone, in addition to an ongoing trial in the Stanisic and Simatovic case, ongoing appeal
proceedings in the Karadzic and Mladic cases, and a preparation for appeals in the Ngirabatware
case.

We would also like to recognize the work of Prosecutor Brammertz. In particular, we
commend his office’s continued efforts in managing trials and appeals cases, as well as the
renewed focus on the tracking unit activities to apprehend and locate remaining fugitives. We
also appreciate the ongoing efforts to provide assistance to national war crimes prosecutions,
encourage regional judicial cooperation, and support reconciliation, all of which build on the
legacy of accountability established by the Tribunals.

With regard to the future, we urge the Mechanism to continue to implement the
recommendations of the Office of Internal Oversight Services, as described in its report issued in
March of this year. It is important to note that the O1OS concluded that the Mechanism had
“achieved much of what the Security Council envisaged” in Resolution 1966. The Mechanism
took advantage of operational innovations to streamline its work further. Implementation of the
OIOS recommendations will help the Mechanism become even more efficient and effective at
continuing to achieve its mandate. We also welcome the revision of the Code of Professional
Conduct for the Judges of the Mechanism to include a disciplinary mechanism.

We encourage the Mechanism to consider proposals to respond to concerns raised by
some States about the early release regime. We note that some individuals who have been
released early have subsequently denied responsibility for their crimes, and we share the concern
that this denial undermines the fight against impunity. We recognize and encourage the practice
of consulting with concerned States about the early release regime.

In the former Yugoslavia, we welcome the Prosecutor’s report of productive cooperation
between Bosnia and Serbia on transferred cases. At the same time, we are concerned about the
Prosecutor’s report that Croatian authorities are not engaging in a similar way, as well as the
report of a breakdown in cooperation between Kosovo and Serbia regarding war crimes
prosecutions.

We again highlight that although the ICTY may have closed last December, the pursuit of
justice for atrocities related to the conflicts in the former Yugoslavia is not over. There are many
hundreds of cases currently in the hands of national authorities in the region, and we call on all
of the governments concerned to credibly investigate and prosecute, or otherwise resolve these
cases, cooperating with one another and the Mechanism to that end.

The United States also remains concerned about the government of Serbia’s failure to
execute the three arrest warrants for individuals charged with contempt of court in relation to
witness intimidation in the case of Vojislav SeSelj. We continue to encourage Serbia to fulfill its
obligations, including with respect to cooperation with the Mechanism.
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The United States urges all states to undertake efforts to arrest and surrender the eight
remaining fugitives indicted by the ICTR as soon as possible. The United States continues to
offer up to $5 million for information leading to their arrest.

The work of the Mechanism, like that of the Rwanda and former Yugoslavia tribunals
previously, reminds us that in the face of terrible atrocities, we can work together to hold
perpetrators accountable and to achieve a measure of justice for victims. We look forward to
continuing to support the Mechanism and the fight against impunity.

* * * *

b. UN General Assembly on the Mechanism

U.S. Public Delegate Palau-Hernandez delivered remarks at a meeting of the UN General
Assembly on the Mechanism on October 17, 2018. Her remarks are excerpted below
and available at https://usun.usmission.gov/remarks-at-a-meeting-of-the-sixth-
committee-on-agenda-item-130-un-general-assembly-briefing-on-the-un-mechanism-
for-international-criminal-tribunals/.

With the closure of the International Criminal Tribunal for the former Yugoslavia in December
2017, the United States thanks those who have served at the ICTY for their hard work in
providing justice to the victims of atrocities and for their efforts in promoting international
criminal accountability. Justice and accountability at the international and national levels remain
critically important, particularly in the face of ongoing conflicts where grave crimes have been
committed.

The United States commends the Mechanism for smoothly assuming the functions of the
ICTY and the ICTR. During the reporting period, the Mechanism functioned without the support
of either Tribunal for the first time and did so successfully and efficiently.

The United States recognizes President Meron for his continued leadership of the
Mechanism. President Meron has faithfully served the Mechanism and, through his work, has
helped ensure justice for victims of atrocities and due process for defendants.

During the reporting period, the Mechanism adopted amendments and polices to increase
efficiency and clarity in regard to the procedures of the Mechanism. We are hopeful that the
expenditure reduction plan implemented by the Mechanism will further increase its efficiency.

We recognize the efforts of Prosecutor Brammertz, particularly to collect new
intelligence and leads on the eight fugitives indicted by the ICTR. Tracking activities have
helped develop a clearer picture of the strategies used by the fugitives, and the United States
remains hopeful that this will aid in the efforts to locate them.

The United States also commends the Prosecutor’s assistance to national jurisdictions in
their own prosecution of atrocity crimes. In response to requests from Member States, the Office
of the Prosecutor handed over more than 310,000 pages of documentation, which will constitute
meaningful assistance for the national prosecution of atrocity crimes. The efforts to increase the
capacity within national judiciaries, especially in East Africa and the former Yugoslavia,
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promote the justice and accountability the international community is committed to providing.
Such efforts encourage sovereign national governments to take action and ensure legitimate and
effective prosecution of international crimes and other atrocities.

The Mechanism has been, and should continue to be, supportive of appropriate
prosecution by sovereign national governments. Attention to the Mechanism’s mandate as a
temporary institution is of particular importance in understanding the need to support national
systems for justice. The transfer of nine persons to enforcement states to serve their sentences
shows the Mechanism’s commitment to its mandate.

This October marks the 20th anniversary of the first rewards, of up to $5 million, that the
United States authorized for information leading to the arrest of individuals responsible for war
crimes, genocide, and crimes against humanity. In the past 20 years we have paid dozens of
rewards totaling millions of dollars to bring those responsible for crimes in the former
Yugoslavia and Rwanda to justice. But this pursuit of justice is not over. Eight Rwandans remain
at large, and the United States is more committed than ever to ensuring that they are brought to
justice. We will continue to offer large rewards for information leading to the arrest of these men
and urge all states to remain relentless in their efforts to find, arrest, and surrender these
fugitives.

To the victims of these individuals—you are not forgotten.

To these fugitives and those who harbor them—we will not cease our search.

To governments—we emphasize that the adjudicated facts established through the
proceedings of these tribunals represent an actual historical record of crimes committed during
the conflicts, including genocide. They offer an opportunity for us to reach a shared
understanding of what happened and prevent recurrence. None of us gains when individuals or
governments seek to falsely revise facts, deny history, politicize tragedy, or portray convicted
war criminals as heroes. We must work together to reverse this trend in a spirit of truth and
reconciliation and ensure the crimes of perpetrators continue to be publicly rejected.

The United States would like to emphasize its gratitude for those who worked with the
ICTR, the ICTY, and the Mechanism, along with those who continue to work with the
Mechanism. These efforts show that justice can be achieved when the international community
comes together. May those who lost their lives in Rwanda and the former Yugoslavia continue to
be remembered and the efforts to attain justice for them continue to remain strong. It is with
great pride that we state our continued support of the Mechanism and our continued commitment
to accountability for perpetrators and justice for victims of atrocities.

* * * *
3. Other Accountability Proceedings and Mechanisms
a. CAR: Domestic Efforts to Promote Justice for Atrocity Crimes

On January 31, 2018, the Department of State issued a press statement hailing the
conviction in a domestic criminal court in the Central African Republic of Andjilo
Rodrique Ngaibona. The press statement, available at https://www.state.gov/central-
african-republic-conviction-of-andjilo-rodrique-ngaibona/, identifies the charges on
which the leader was convicted as: murder, criminal conspiracy, aggravated robbery,
arbitrary detention/kidnapping, and illegal possession of ammunition and weapons. /d.
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The United States expressed its view of the conviction as “a significant step forward in
the Central African Republic’s efforts to combat impunity and ensure accountability.” Id.
The press statement further states:

We commend President Touadera, the Ministry of Justice, and the members of
the Bangui Court of Appeals for demonstrating their commitment to the rule of
law and justice for all citizens in the Central African Republic. We recognize and
appreciate the courage and risk involved in this effort.

The United States, through more than $30 million in criminal justice-
sector funding from the Department of State’s Bureau of International Narcotics
and Law Enforcement, strongly supports the criminal court system. We will
continue to work with Central African and international partners to support its
criminal justice system.

b. South Sudan

The United States has joined calls for the establishment of an African Union (“AU”)
Hybrid Court for South Sudan. In a January 24, 2018 statement at a UN Security Council
briefing on the UN Mission in South Sudan (“UNMISS”), available at
https://usun.usmission.gov/remarks-at-a-un-security-council-briefing-on-the-un-
mission-in-south-sudan/, U.S. Permanent Representative to the UN Ambassador Nikki R.
Haley said:

At the upcoming AU Summit, we urge the African Union to consider seriously the
accountability measures it pledged for those who refuse to pursue peace. The
AU can hold these individuals responsible for violating the ceasefire and
obstructing the peace process, including through the establishment of the Hybrid
Court for South Sudan.

Again, at a subsequent Security Council briefing on UNMISS on September 18, 2018,
Ambassador Cohen reiterated the call for an AU Hybrid Court:

There must also be accountability for the crimes of recent years. The
establishment and activation of the AU Hybrid Court is long past due. This is an
urgent priority; we call on our AU partners to make this court a reality, as called
for in the latest agreement [the Revitalized Agreement on the Resolution of the
Conflict in the Republic of South Sudan].

On September 6, 2018, the U.S. Embassy in Juba issued a statement welcoming
the conviction by a military court martial in South Sudan of ten South Sudanese
government soldiers of rape, sexual assault, looting, and the murder of a foreign
journalist in the July 2016 attack on the Juba Terrain residential compound. The
statement is available at https://ss.usembassy.gov/statement-by-u-s-embassy-juba-
spokesperson-terrain-hotel-verdict/ and also reiterates the call for the establishment of
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an AU Hybrid Court. Excerpts follow from the September 6 statement. See also the
statement issued by the U.S. Agency for International Development, available at
https://www.usaid.gov/news-information/press-releases/sep-7-2018-statement-
spokesperson-clayton-m-mccleskey-terrain-hotel-verdict.

The United States sees today’s verdict as an important step toward justice for the perpetrators of
violence, including murder and sexual assault, at the Terrain Hotel compound in Juba, South
Sudan, on July 11, 2016. We commend, in particular, those who provided testimony for their
bravery in facing their attackers.

We urge the Government of South Sudan to continue to pursue accountability for all
violent acts committed by its military especially against international assistance workers and
journalists. While today’s verdict is an important step, human rights violations and abuses and
violations of international law continue to take place in South Sudan, as they have for years. We
hope that this trial will precipitate additional action by the government to hold those responsible
accountable for the violations and abuses being committed in South Sudan. At least 107 aid
workers and 13 journalists have been killed trying to help the South Sudanese people or cover
the conflict in South Sudan since it started in December 2013.

The United States remains concerned by reports of ongoing violations and abuses of
human rights and international humanitarian law committed in South Sudan, including
consistent, credible reports of rampant sexual violence. The United States calls on the
Government of South Sudan to hold accountable those additional individuals responsible for
other violent attacks that have killed tens of thousands and displaced millions in South
Sudan. To that end, the Government of South Sudan should move immediately to conclude the
Memorandum of Understanding with the African Union on the establishment of the Hybrid
Court—which the government agreed to in the August 2015 peace agreement—to deliver
accountability for those responsible for human rights violations and abuses, including those that
involve sexual and gender-based violence.

* * * *

c. Extraordinary Chambers in the Courts of Cambodia

On November 16, 2018, the State Department issued a press statement on the
conviction of Khmer Rouge leaders Noun Chea and Khieu Samphan in the Extraordinary
Chambers in the Courts of Cambodia for crimes against humanity and genocide. The
press statement is available at https://www.state.gov/conviction-of-khmer-rouge-
leaders-noun-chea-and-khieu-samphan/, and includes the following:

In their capacities as Head of State for the Khmer Rouge regime and as the
Deputy Chairman of the Communist Party of Kampuchea, Khieu Samphan and
Noun Chea, respectively, were charged with genocide against the Cham and the
Vietnamese; forced marriages and rape; and crimes committed at the notorious
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S-21, Ta Chan, Au Kanseng and Phnom Kraol Security Centers as well as at other
forced labor sites. Their crimes were numerous, calculated, and grave. During
the terror of the Khmer Rouge regime, nearly one quarter of the Cambodian
population was murdered or died from starvation and deprivation. We especially
commend the courage of the nearly 63 victims and 114 witnesses who testified,
and we hope the truths uncovered through the fair and impartial trial will bring
some measure of peace to the millions of victims and their families.

The United States is proud to have supported the efforts to hold these
perpetrators of atrocity crimes to account. Let this be a message to other
perpetrators of mass atrocities, even those at the highest levels, including
former heads of state, that such actions will not be tolerated and they will
ultimately be brought to justice.

d. UN International Impartial and Independent Mechanism

The State Department issued a press statement on June 14, 2018 announcing additional
funding for the UN’s International, Impartial and Independent Mechanism (“llIM”),
among other assistance in Syria. The press statement is available at
https://www.state.gov/funding-for-the-syrian-civil-defense-and-un-international-
impartial-and-independent-mechanism/ and excerpted below.

The President has authorized the United States Agency for International Development and the
U.S. Department of State to release approximately $6.6 million for the continuation of the vital,
life-saving operations of the Syrian Civil Defense, more commonly known as the White
Helmets, and the UN’s International, Impartial and Independent Mechanism (I111M).

The United States Government strongly supports the White Helmets who have saved
more than 100,000 lives since the conflict began, including victims of Assad’s chemical weapons
attacks. These heroic first responders have one of the most dangerous jobs in the world and
continue to be deliberately targeted by the Syrian regime and Russian airstrikes. Since 2013,
more than 230 of these brave volunteers have been killed while working to save innocent Syrian
civilians.

The 11IM’s work is vital to assisting the investigation and prosecution of persons
responsible for the most serious crimes under international law committed in Syria since March
2011. Their mandate, collecting and analyzing evidence of violations of international
humanitarian law and human rights abuses will help ensure those responsible for these crimes are
ultimately held accountable.
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Cross References

Children in Armed Conflict, Ch. 6.C.2

Wildlife trafficking, Ch. 13.C.3

Terrorism sanctions, Ch. 16.A.8

Sanctions relating to transnational crime, Ch. 16.A.12
Atrocities prevention, Ch. 17.C

Use of force issues relating to counterterrorism, Ch. 18.A.2
Detention of terrorists, Ch. 18.C



CHAPTER 4

Treaty Affairs

A. TREATY LAW IN GENERAL
1. Treaties and International Agreements Generally

Julian Simcock, Deputy Legal Adviser for the U.S. Mission to the United Nations,
delivered remarks on October 5, 2018 at a Meeting of the Sixth Committee on “Agenda
Iltem 91: Debate on Strengthening and Promoting the International Treaty Framework.”
His remarks are excerpted below and available at https://usun.usmission.gov/remarks-
at-a-meeting-of-the-sixth-committee-on-agenda-item-91-debate-on-strengthening-and-
promoting-the-international-treaty-framework/.

We welcome the opportunity to address issues related to treaties. Treaties provide an important
means by which states can establish frameworks to advance their common interests. The United
States works actively to identify areas in which treaty relationships can enhance our cooperative
efforts. We utilize treaties to promote law enforcement cooperation to fight crime and protect our
citizens, to promote mutually beneficial terms for international trade, to coordinate efforts for
mutual defense and security, and for many other important purposes. In the United States, we’ve
been pleased this year that our Senate has provided advice and consent to ratification of five new
treaties, addressing extradition, maritime boundaries, and intellectual property rules. We look
forward to continued engagement with other states to make our treaty relationships effective and
mutually beneficial.

In the context of considering means of strengthening the international treaty system, we
have taken note of ideas for potential changes to regulations under Article 102 of the Charter
regarding the registration of treaties. As we noted when the Secretary-General first addressed
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possible changes to the regulations in 2016, we believe this Committee should focus its attention
on proposals that could further contribute to efficiency, particularly through the effective use of
information technology, and make the most productive use of available resources. At the same
time, we would have concern about proposals that could have the effect of limiting the
accessibility and usefulness to member states of information and treaty texts made available by
the Secretary-General. More generally, we continue to believe that consideration of any such
changes should proceed cautiously, and that the Committee should take careful account of the
views of the Secretariat with regard to any implementation issues or challenges that might be
posed by particular proposals. We look forward to further opportunities to give these important
issues the careful and rigorous consideration they merit.

* * * *

2. ILC Draft Conclusions on Subsequent Agreements and Subsequent Practice

The United States also submitted formal written comments on the International Law
Commission's (“ILC”) Draft Conclusions on Subsequent Agreements and Subsequent
Practice in relation to the Interpretation of Treaties, and accompanying commentaries,
which were also adopted on first reading in 2016. Excerpts follow (with footnotes
omitted) from the U.S. comments, which are available in full at
https://www.state.gov/digest-of-united-states-practice-in-international-law/.

[T]he United States agrees with most of the black letter rules set forth in the Draft Conclusions
themselves. We have had greater difficulty in evaluating the commentaries, given their length
and breadth. ...[W]e believe the ILC product would be more useful to readers if the
commentaries were limited to material that explains and supports the Draft Conclusions.
Material deleted to produce a more focused final commentary would remain available to
researchers and others who desire to explore the issue more deeply in the Commission’s report
from 2016.

Further, given their extensiveness, our failure to comment on any particular aspect of the
commentaries should not be taken as U.S. agreement with it.

We take this opportunity to address the most significant of our concerns regarding the
Draft Conclusions and commentaries that we have been able to identify.

Approach

Before addressing specific Draft Conclusions and commentaries, the United States would
like to make a general comment about the interpretative approach that has been adopted. The
United States notes that this ILC topic primarily addresses a question of how best to interpret
certain provisions of a particular treaty, the Vienna Convention on the Law of Treaties (“the
Vienna Convention” or “VCLT?”), i.e., what do Articles 31(3)(a) and (b) and 32 mean?
Secondarily, this topic concerns how to understand the customary international law rules
reflected in those provisions. Therefore, we believe that the Draft Conclusions and commentaries
would be strengthened by explicit analyses of the meaning of Articles 31(3)(a) and (b) and 32
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that apply the whole of Article 31 (and Article 32, where appropriate), as well as greater
evidence of State practice and opinio juris establishing that the principles set forth in the Draft
Conclusions are consistent with customary international law.

Comments on Specific Provisions of the Draft Conclusions or commentaries

Draft Conclusion 3 (Subsequent agreements and subsequent practice as authentic
means of interpretation), commentary paragraphs 4-7, and paragraph 24 of the
commentary to Draft Conclusion 7

The United States appreciates the Commission’s effort in paragraphs 4-7 of the
commentary to Draft Conclusion 3 to distinguish between (1) subsequent agreements and
subsequent practice under Article 31, paragraphs 3(a) and (b), that do not necessarily have a
conclusive legal effect on the interpretation of the treaty, and (2) cases in which a subsequent
interpretive agreement is itself a legally binding instrument or a conclusive interpretation of the
treaty. In particular, the United States agrees with the reference to and description of Article
1131(2) of the North American Free Trade Agreement (NAFTA) as an example of the latter. It is
an explicit treaty mechanism for arriving at binding subsequent interpretive agreements.

Paragraph 24 of the commentary to Draft Conclusion 7, however, referencing, e.g., ADF
Group Inc. v. United States in footnote 678, states that “informal agreements that are alleged to
derogate from treaty obligations should be narrowly interpreted.” The United States disagrees
with this statement and believes it should be deleted from the commentary as lacking in adequate
support. The terms of a treaty should be interpreted pursuant to the interpretive rules described in
Articles 31 and 32 of the VCLT. Moreover, the ADF tribunal was discussing a binding (i.e.,
“formal”) interpretation under NAFTA Article 1131(2), not an informal one. Second, the ADF
tribunal was clear that it would not entertain the claimant’s allegation that the interpretation was
an “amendment” of the NAFTA. Third, merely because an “alleg[ation]” of derogation has been
put forward does not mean a narrow interpretation should follow. The remaining citations in
footnote 678 similarly fail to support the proposition quoted above.

Draft Conclusion 4 (Definition of subsequent agreement and subsequent practice),
commentary paragraphs 8-11

The United States also appreciates the effort reflected in Draft Conclusion 4 and its
commentary to define and clarify the terms “subsequent agreement” and “subsequent practice” in
Article 31, paragraphs 3(a) and (b), respectively. However, the United States does not believe
that the conclusion drawn in paragraphs 8-11 of the commentary is supported by the material
cited. Paragraph 9 of the commentary states that the reasoning of the NAFTA tribunal in CCFT
v. United States “suggests that one difference between a ‘subsequent agreement” and *subsequent
practice’... lies in the different forms that embody the ‘authentic’ expression of the will of the
parties” (emphasis added). Paragraph 10 states further that “[s]Jubsequent agreements and
subsequent practice ... are hence distinguished based on whether an agreement of the parties can
be identified as such, in a common act._...” (emphasis added). Yet the CCFT tribunal neither uses
the terms “form” and “common act” nor suggests that they are what distinguishes subsequent
agreements and subsequent practice. Indeed, the tribunal suggests that an additional, unilateral
statement from Canada (albeit in the same form as the Mexican submission already before the
tribunal, but different in form from the U.S. pleadings) might have been sufficient for it to
conclude that a subsequent agreement had been reached.
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Further, even if the CCFT tribunal had addressed the issues of form and a common act, a
ruling of a single arbitral tribunal is not sufficient to support the conclusions reached in the
commentary. (As noted in the discussion below concerning Draft Conclusion 10, a significant
difference between a subsequent agreement and subsequent practice is rather that a subsequent
agreement requires a common understanding regarding the interpretation of a treaty that the
parties are aware of and accept, whereas subsequent practice does not.)

* * * *

Draft Conclusion 4 (Definition of subsequent agreement and subsequent practice),
commentary paragraph 20

Paragraph 20 of the commentary to Draft Conclusion 4 contains a misreading of Article
31 of the Vienna Convention. Paragraph 20 states:

The requirement that subsequent practice in the application of a treaty under article 31,
paragraph 3 (b), must be “regarding its interpretation” has the same meaning as the parallel
requirement under article 31, paragraph 3 (a) (see paragraphs (13) and (14) above). It may often
be difficult to distinguish between subsequent practice that specifically and purposefully relates
to a treaty, that is “regarding its interpretation”, and other practice “in the application of the
treaty”. The distinction, however, is important because only conduct that the parties undertake
“regarding the interpretation of the treaty” is able to contribute to an “authentic” interpretation,
whereas this requirement does not exist for other subsequent practice under article 32.

However, Article 31(3)(b) does not require that the parties’ practice be regarding its
interpretation. Rather, Article 31(3)(b) requires that the practice be in the application of the treaty
and that it establish an agreement of the parties regarding the treaty’s interpretation. This is clear
from the language of Article 31(3), which states in pertinent part:

3. There shall be taken into account, together with the context:

@ ...;

(b) Any subsequent practice in the application of the treaty which establishes the
agreement of the parties regarding its interpretation;

© ...

A State’s application of a treaty may reflect a view as to the State’s interpretation of a
treaty provision, even where that practice does not involve a specific articulation of the
interpretation in question (or, in the words of the commentary, involve practice specifically
“regarding the interpretation of the treaty”). Such practice in the application of the treaty,
together with similar practice by other States, could serve to establish the agreement of the
parties regarding the interpretation of a treaty within the meaning of Article 31(3)(b).

The United States believes that the necessary corrections should be made throughout the
commentaries.

Draft Conclusion 5 (Attribution of subsequent practice)

The United States also disagrees with the text of the first paragraph of Draft Conclusion
5, which states that subsequent practice “may consist of any conduct in the application of a treaty
which is attributable to a party to the treaty under international law.” Paragraph 2 of the
commentary explains that this language borrows from article 2(a) of the draft articles on
responsibility of States for internationally wrongful acts, and covers not only conduct of a State,
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but also conduct by others that is attributable to a State under international law. In our view, it is
not appropriate to apply rules designed to address situations of State responsibility to questions
of treaty interpretation as there are many acts that are attributed to a State for purposes of holding
a State responsible that would not evidence a State’s views regarding the meaning of a treaty to
which it is party. An example would be the actions of a State agent contrary to instructions.
Therefore, paragraph 1 of the Draft Conclusion should be revised to remove the reference to
attribution.

The Kasikili/Sedudu Island case cited in the commentary is not to the contrary. In that
case, the International Court of Justice found that the use of the disputed island by a local tribe
did not constitute subsequent practice within the meaning of Article 31(3)(b). In doing so, it
focused on the conduct and legal views of the parties in that case with respect to the actions of
the tribe. It stated:

To establish such practice, at least two criteria would have to be satisfied: first, that the
occupation of the Island by the Masubia was linked to a belief on the part of the Caprivi
authorities that the boundary laid down by the 1890 Treaty followed the southern channel
of the Chobe; and, second, that the Bechuanaland authorities were fully aware of and
accepted this as a confirmation of the Treaty boundary.

Further, language similar to the attribution language in Draft Conclusion 5 was
removed—properly in the U.S. view—ifrom the Draft Conclusions on the Identification of
Customary International Law. We believe that the two sets of Draft Conclusions should be

consistent.
* * * *

The United States is also concerned about the commentary to paragraph 2 of Draft
Conclusion 5. We agree that the conduct of entities other than parties to a treaty may be relevant
to assessing the practice of the parties in the application of a treaty. For example, if the
International Committee of the Red Cross (ICRC) proposes an interpretation of a treaty and the
parties to the treaty respond, the ICRC’s proposed interpretation contributes to the generation of,
or may help in the assessment of, the practice of those parties. Similarly, where a treaty provides
a role for non-party States with their consent, or otherwise intends to incorporate practice of non-
party States, their conduct may be relevant to the interpretation of the treaty.

However, we believe that paragraphs 12 to 18 of the commentary need to be reworked to
avoid suggesting that non-parties and their practice ha[ve] a role in the interpretation of a treaty
that is inconsistent with Article 31 of the Vienna Convention. In particular, it should be made
clear that non-party international organizations, the ICRC, and other non-parties may collect
evidence of practice that may be a useful starting point in identifying the practice of the parties in
the application of the treaty, or those non-parties may inspire the parties to engage in practice
that constitutes subsequent practice, as in the ICRC example above. However, it is what the
parties do in the application of the treaty that is relevant subsequent practice in interpreting the
treaty. The views or conduct of a non-party as such have no such direct role in the interpretation
of a treaty under either Articles 31 or 32. Nor should it be suggested that the views of certain
international organizations “may enjoy considerable authority in the assessment of such practice
as stated in paragraph 15 of the commentary, as there is no support for that proposition.
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Regarding paragraph 16 of the commentary’s discussion of the role of the ICRC, we are
concerned that it may be misunderstood by readers as endorsing the view that the ICRC has a
mandate to interpret authoritatively the 1949 Geneva Conventions and their Additional
Protocols. The mandate from the Statutes of the Movement does not have the legal effect of
authorizing the ICRC to issue binding interpretations of the 1949 Geneva Conventions, which
the term “interpretative guidance” may suggest. Moreover, the specific example of interpretive
guidance provided in paragraph (16) was widely criticized. Thus, we recommend the
commentary be revised to reflect that this example prompted criticism by States, including
descriptions of contrary State practice.

Conclusion 6 (Identification of subsequent agreements and subsequent practice),
Paragraphs 15-18 of the commentary

We appreciate the discussion of Article 118 of the Third Geneva Convention as a useful
example that demonstrates, as noted in draft commentary paragraph 18, “the need to identify and
interpret carefully subsequent agreements and subsequent practice, in particular to ask whether
the parties, by an agreement or a practice, assume a position regarding the interpretation of a
treaty or whether they are motivated by other considerations.” However, we recommend refining
the discussion of this example.

First, the discussion seems to focus on the issue of whether “the declared will of the
prisoner of war must always be respected.” However, the more significant issue of treaty
interpretation presented by Article 118 is whether the wish of the POW not to be repatriated may
be considered at all, consistent with the terms of the treaty provision.

Second, footnote 603 of the commentary cites “the United States manual,” by reference
to a quote found in the ICRC’s study on Customary International Humanitarian Law. The actual
manual being cited is a U.S. Department of the Army Field Manual last issued in 1976, and the
effect of that manual must be considered in light of changes to U.S. law and Department of
Defense procedures since that time. Moreover, the provision of that manual being cited is based
on Article 109 of the Third Geneva Convention, not Article 118. The misinterpretation of U.S.
practice in the draft commentary is understandable given that the ICRC study on Customary
International Humanitarian Law does not provide this background when it presents what the
ICRC regards as U.S. practice. The United States has indicated significant concerns with the
methodology used in the ICRC’s study, including its use of military manuals.

We recommend citing the U.S. Department of Defense Law of War Manual, June 2015,
Updated December 2016, section 9.37.4.2., rather than what is currently provided in footnote
603. That discussion makes clear that a neutral intermediary other than the ICRC could be used
and supports the interpretation offered by the United Kingdom.

Draft Conclusion 8 (Interpretation of treaty terms as capable of evolving over time)

The United States believes that Draft Conclusion 8 should be revised to eliminate the
reference to the “presumed intention” of the parties. Although discerning the intent of the parties
is the broad purpose of treaty interpretation, that purpose is served through the specific means of
treaty interpretation set forth in Articles 31 and 32 of the Vienna Convention. In other words,
intent is discerned by applying the approach set out in those articles, not through an independent
inquiry into intent or “presumed intent.” We believe that Draft Conclusion 8 is confusing in
appearing to distinguish between the “intent” of the parties and their “presumed intent” and that
it may be misinterpreted to suggest that a separate inquiry as to the “presumed intent” is
appropriate, undercutting the interpretative rules of the Vienna Convention.
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Although the United States appreciates the clarifying language in paragraph 9 of the
commentary, we do not believe that it is sufficient to remove the potential for confusion from the
term “presumed intent,” which we note does not appear to be supported by the text of the VCLT,
its negotiating history, State practice, or tribunals’ interpretations of the VCLT.

* * * *

Draft Conclusion 10 (Agreement of the parties regarding the interpretation of a
treaty), paragraphs 4 and 10 of the commentary

The United States believes that the text of paragraph 1 of Draft Conclusion 10 and at least
two paragraphs of the commentary are incorrect and should be revised.

First, paragraph 1 of the Draft Conclusion and paragraph 8 of the commentary
erroneously indicates that an agreement under article 31, paragraph 3(a) and (b), requires a
common understanding regarding the interpretation of a treaty that the parties are aware of and
accept. Paragraph 8 of the commentary offers the explanation that “it is not sufficient that the
positions of the parties regarding the interpretation of the treaty happen to overlap, the parties
must also be aware of and accept that these positions are common.” Although these statements
are correct with regard to subsequent agreements under Vienna Convention Article 31(3)(a), they
are not correct with respect to subsequent practice under subparagraph (b). Rather, the parties’
parallel practice in implementing a treaty, even if not known to each other, may evidence a
common understanding or agreement of the parties regarding the treaty’s meaning and fall within
the scope of Vienna Convention Article 31(3)(b). Indeed, we believe that that is one of the
primary differences between a subsequent agreement and subsequent practice, i.e., subsequent
practice “establishes” (to use the term in Vienna Convention Article 31(3)(b)) the agreement of
the parties; the Vienna Convention does not require that the agreement exist independently.

Further, the International Court of Justice’s judgment in the Kasikili/Sedudu Island case
does not support the language of paragraph 8. Rather than indicating that—for the purposes of
Vienna Convention Article 31(3)(b)—the two parties had to be aware of their common
interpretation, as suggested in the commentary, the passages cited simply require that both
parties have engaged in subsequent practice evidencing their interpretation of the treaty.

Second, the last sentence of paragraph 4 of the commentary, regarding treaties
“characterized by considerations of humanity or other general community interests,” should be
deleted because there is no basis in the rules of treaty interpretation described in the Vienna
Convention (whether applied as conventional or customary international law) for interpreting
such treaties differently from any other treaty; nor would it be clear in all instances which treaties
would fall within such a category. The draft commentary does not provide any legal support for
the proposition set forth in that sentence.

* * * *

In addition, the United States questions whether there is sufficient practice and authority
to support the conclusions in paragraph 25 of the commentary to Draft Conclusion 10 and
believes it should be deleted if it cannot be better supported.
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Draft Conclusion 11 (Decisions adopted within the framework of a Conference of
States Parties)

With respect to Draft Conclusion 11, we are concerned that the Draft Conclusion and
commentary may be understood to mean that the work of Conferences of States Parties (COPs)
commonly involves acts that may constitute subsequent agreements or subsequent practice in the
interpretation of a treaty. Subject to the terms of the treaty at issue, it is possible that a COP may
produce a decision that constitutes a subsequent agreement of the parties regarding the
interpretation of a treaty provision, if such a decision clearly reflects the agreement of all the
treaty’s parties (and not just those present at the COP), or that the parties may engage in actions
within the COP that constitute subsequent practice within the meaning of Article
31(3)(b). However, those results are by far the rare exception, not the rule, with regard to the
activities of COPs. Therefore, the general language of Draft Conclusion 11 should be modified to
indicate that these results are neither widespread nor easily demonstrated.

* * * *

In addition, paragraph 3 of Draft Conclusion 10 may be particularly difficult for a reader
to understand due to the placement of “including by consensus” at the end of the sentence. We
understand from paragraphs 30 and 31 of the commentary that the phrase was added to make
clear that a decision by consensus is not necessarily sufficient for a decision to constitute an
agreement under VCLT Article 31(3). We agree with that view. However, the placement of the
phrase “including by consensus” does not make that point. The commentary on Draft Conclusion
10 may also be confusing in that it cites a number of examples of consensus decisions before
clarifying in paragraphs 30 and 31 that consensus is not necessarily sufficient. As such, either
those examples should be deleted or an explanation should be added regarding how the examples
are consistent with the recognition that consensus is not necessarily sufficient for a decision to
constitute an agreement under VCLT Article 31(3).

* * * *

Draft Conclusion 12 (Constituent instruments of international organizations)
The United States agrees with paragraph 1 of Draft Conclusion 12, which states:

1. Articles 31 and 32 apply to a treaty which is the constituent instrument of an
international organization. Accordingly, subsequent agreements and subsequent practice
under article 31, paragraph 3, are, and other subsequent practice under article 32 may be,
means of interpretation for such treaties.

However, the United States has a number of concerns regarding other aspects of the Draft
Conclusion. Our first concern is with regard to paragraph 2, which reads:

2. Subsequent agreements and subsequent practice under article 31, paragraph 3, or
other subsequent practice under article 32, may arise from, or be expressed in, the
practice of an international organization in the application of its constituent instrument.
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The United States agrees that the practice of an international organization may trigger
practice by the parties to a treaty that constitutes subsequent practice for the purposes of Article
31(3) or that the parties to the treaty may potentially act within an international organization in a
way that constitutes subsequent practice. International organizations may also report on the
subsequent practice of the parties. However, we believe it is important to recognize that it is only
the practice of the parties to a treaty that constitutes subsequent practice within the meaning of
Article 31(3)(b) and that paragraph 2 (including its reference to the “practice” of an international
organization) should not be understood to suggest a broader role for the practice of an
international organization.

Second, the United States remains very concerned regarding paragraph 3 of Draft
Conclusion 12, which states that the “[p]ractice of an international organization in the application
of its constituent instrument may contribute to the interpretation of that instrument when
applying articles 31, paragraph 1, and 32.”

The draft commentary explains that the purpose of this provision is to address the role of
the practice of an international organization “as such” in the interpretation of the instrument by
which it was created. In other words, it refers, not to the practice of the parties to the treaty
creating the international organization, but to the conduct of the international organization itself.
See paragraph 26 of the commentary. In citing Articles 31(1) and 32 of the Vienna Convention,
the Commission recognized that the practice of that international organization is not “subsequent
practice” for the purposes of the rule reflected in Article 31(3)(b). We believe that that
conclusion is correct because the international organization itself is not a party to the constituent
instrument and its practice as such, therefore, cannot contribute to establishing the agreement of
the parties.

However, in light of the inapplicability of Article 31(3)(b), the Draft Conclusion states
instead that consideration of the international organization’s practice is appropriate under
paragraph 1 of Article 31 as well as Article 32 of the Vienna Convention.

Paragraph 1 of Article 31 is not relevant in this context and, therefore, reference to it
should be deleted. Paragraph 1 reads: “A treaty shall be interpreted in good faith in accordance
with the ordinary meaning to be given the terms of the treaty in their context and in light of its
object and purpose.” The factors to be considered pursuant to Article 31(1)—*"ordinary
meaning,” “context,” and “object and purpose”—do not encompass consideration of subsequent
practice regardless of whether the actor is a party or the international organization. The draft
commentary fails to explain how Article 31(1) can properly be interpreted in this way, consistent
with the Vienna Convention itself. Indeed, it provides no support for this proposition; the
decisions cited do not even appear to mention Article 31(1). Indeed, there may even be a risk that
such “practice,” if located along with “text” in Article 31(1), might be viewed as superior to
“subsequent practice” identified in Article 31(3), an outcome that is clearly not intended.

The United States accepts that Article 32 of the Vienna Convention, in certain
circumstances, may provide a basis for considering the practice of an international organization
with respect to the treaty by which it was created, particularly where the parties to the treaty are
aware of and have endorsed the practice. As such, we can support retention of this reference. Of
course, under Article 32, recourse may only be had to supplementary means of interpretation in
order to confirm the meaning resulting from the application of Article 31, or to determine the
meaning when the interpretation according to Article 31 leaves the meaning ambiguous or
obscure, or leads to a result that is manifestly absurd or unreasonable. The practice of the
international organization would be on par with the travaux of the treaty in this regard. We
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believe that the circumstances in which the practice of the international organization may fall
within Article 32, however, would need to be better explained in the commentary.

* * * *

Draft Conclusion 13 (Pronouncements of expert treaty bodies)

The United States also recognizes that the work of expert treaty bodies, like that of the
international organizations addressed in Draft Conclusion 12, “may give rise to, or refer to” a
subsequent agreement or subsequent practice by parties to the treaty within the scope of Article
31(3). See paragraph 3 of the Draft Conclusion. However, we believe that this is not a frequent
occurrence or easily demonstrated. Moreover, as with Draft Conclusion 12, it is important that it
be understood that it is only the practice of the parties in the application of a treaty that
constitutes subsequent practice within the meaning of Article 31(3)(b). Paragraph 9 of the
commentary appropriately emphasizes this important point, stating “[a] pronouncement of an
expert treaty body cannot as such constitute subsequent practice under article 31, paragraph 3(b),
since this provision requires a subsequent practice of the parties that establishes their agreement
regarding the interpretation of the treaty.” The reference in Paragraph 3 to the possibility that a
statement of an expert treaty body may “give rise to, or refer to” subsequent practice by the
parties should not be understood to suggest a broader role for expert treaty bodies, and it is on
that understanding that we support that aspect of paragraph 3 to the Draft Conclusion.

However, three clarifying edits are required to the text of Draft Conclusion 13. First,
Draft Conclusion 13 is titled and refers throughout to “pronouncements” of expert treaty bodies.
The United States believes that the term “pronouncements” carries with it an inappropriate
implication of authority. We believe that a more neutral term, like “views” or “statements,”
should be used instead.

Second, we believe the reference to the “rules” of a treaty in paragraph 2 is likely to be
confusing and believe “terms” should be used instead.

Third, the important, clarifying language from paragraph 9 of the commentary, quoted
above, should be broadened and included as a new paragraph 2bis to the Draft Conclusion.

* * * *

B. CONCLUSION, ENTRY INTO FORCE, ACCESSION, WITHDRAWAL, TERMINATION

1. Termination of Treaty of Amity with Iran

On October 3, 2018, Secretary of State Michael R. Pompeo announced that the United
States was terminating the 1955 Treaty of Amity with Iran. See Chapter 9 for further
discussion of the Secretary’s announcement. See Chapter 7 for discussion of
proceedings before the International Court of Justice in which Iran alleged that the
United States was violating the Treaty. The text of the October 3, 2018 diplomatic note
from the U.S. Department of State to the Ministry of Foreign Affairs of the Islamic
Republic of Iran providing notice of the termination of the Treaty follows.
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The U.S. Department of State refers the Ministry of Foreign Affairs of the Islamic Republic of
Iran to the Treaty of Amity, Economic Relations and Consular Rights between the United States
of America and Iran, signed at Tehran on August 15, 1955 (“the Treaty”).

The policies and actions of the Government of the Islamic Republic of Iran against
regional and international peace and security, including its material, financial, and other support
for attacks and other hostile actions against United States persons, officials, and property, as well
as United States partners and interests, have produced a situation which is incompatible with
normal commercial and consular relations under a Treaty of Amity, Economic Relations and
Consular Rights and with the peace and friendship which provided the basis on which the parties
consented to be bound by the Treaty.

Accordingly, in accordance with Article XXIII, paragraph 3 of the Treaty and with its
rights in light of the fundamental change in circumstances which has occurred with regard to
those existing at the time of the conclusion of the Treaty, the United States hereby gives notice of
the termination of the Treaty.

2. Withdrawal from Optional Protocol to the Vienna Convention on Diplomatic Relations
Concerning the Compulsory Settlement of Disputes

On October 12, 2018, the United States effected its withdrawal from the Optional
Protocol to the Vienna Convention on Diplomatic Relations Concerning the Compulsory
Settlement of Disputes by letter to the Secretary-General of the United Nations, acting
as depositary. The text of the letter so notifying the Secretary-General is available at
https://treaties.un.org/doc/Publication/CN/2018/CN.487.2018-Eng.pdf, and states:

| have the honor on behalf of the Government of the United States of America to
refer to the Optional Protocol to the Vienna Convention on Diplomatic Relations
Concerning the Compulsory Settlement of Disputes, done at Vienna on April 18,
1961.

This letter constitutes notification by the United States of America that it
hereby withdraws from the aforesaid Protocol. As a consequence of this
withdrawal, the United States will no longer recognize the jurisdiction of the
International Court of Justice reflected in that Protocol.

3. Withdrawal from the Universal Postal Union

As discussed in Chapter 11, President Trump directed the Department of State to file
notice that the United States will withdraw from the Universal Postal Union (“UPU"),
beginning a one-year withdrawal process, in accordance with the UPU Constitution. The
Trump Administration indicated that it may rescind the notice of withdrawal depending
on the outcome of negotiations for bilateral and multilateral agreements to resolve U.S.
concerns with the current system of reimbursement for the delivery of mail. The
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October 15, 2018 letter from Secretary Pompeo to Bishar Abdirahman Hussein, Director
General of the International Bureau of the UPU in Berne, Switzerland, states as follows:

| have the honor on behalf of the Government of the United States of America to
refer to the Constitution of the Universal Postal Union adopted at Vienna, July
10,1964, as amended (the UPU Constitution).

This letter constitutes notification by the Government of the United
States of America that it hereby denounces the UPU Constitution and, thereby,
withdraws from the Universal Postal Union. Pursuant to Article 12 of the
Constitution, the withdrawal of the United States shall be effective one year
after the day on which you receive this notice of denunciation. | respectfully
request your written confirmation of receipt of this notice.

4. Efforts of the Palestinian Authority to Accede to Treaties

The United States has consistently objected to efforts by the Palestinian Authority to
accede to international treaties, purporting to act as the “State of Palestine.” See, e.g.,
Digest 2015 at 120. On June 18, 2018, the Secretary-General of the UN as depositary for
the Convention on the Prohibition of the Development, Production, Stockpiling and Use
of Chemical Weapons and their Destruction, communicated his receipt of the following
notification from the United States (available at
https://treaties.un.org/doc/Publication/CN/2018/CN.295.2018-Eng.pdf):

The United States Mission to the United Nations presents its compliments to the
Executive Office of the Secretary-General of the United Nations and refers to the
U.N. Secretary-General’s depositary notification C.N.250.2018. TREATIES-XXVI.3,
dated May 18, 2018, regarding the purported accession of the ‘State of
Palestine’ to the Convention on the Prohibition of the Development, Production,
Stockpiling and Use of Chemical Weapons and on their Destruction, done at
Geneva September 3, 1992 (the Convention), for which the Secretary-General of
the United Nations is the depositary.

The Government of the United States of America does not believe the
‘State of Palestine’ qualifies as a sovereign State and does not recognize it as
such. Accession to the Convention is limited to sovereign States. Therefore, the
Government of the United States of America believes that the ‘State of Palestine
is not qualified to accede to the Convention and affirms that it will not consider
itself to be in a treaty relationship with the ‘State of Palestine’ under the
Convention.

7

A similar depositary notification was communicated by the UN Secretary-General
on May 1, 2018 regarding the Supplementary Convention on the Abolition of Slavery,
the Slave Trade, and Institutions and Practices Similar to Slavery, done at Geneva
September 7, 1956 (the Convention). That communication is available at
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https://treaties.un.org/doc/Publication/CN/2018/CN.229.2018-Eng.pdf. Also on May 1,
2018, the U.S. objection to purported accession by the “State of Palestine” to the
Optional Protocol to the Vienna Convention on Diplomatic Relations, Concerning the
Compulsory Settlement of Disputes was conveyed by the UN Secretary-General, and
that communication is available at
https://treaties.un.org/doc/Publication/CN/2018/CN.228.2018-Eng.pdf.

The United States notified the Secretary-General of its objection to the
Palestinian efforts to accede to multiple treaties on April 4, 2018. The communication
regarding the Protocol on Explosive Remnants of War to the Convention on Prohibitions
or Restrictions on the Use of Certain Conventional Weapons which may be deemed to
be Excessively Injurious or to have Indiscriminate Effects (Protocol V) is available at
https://treaties.un.org/doc/Publication/CN/2018/CN.191.2018-Eng.pdf. The
communication regarding the United Nations Convention on Contracts for the
International Sale of Goods is available at
https://treaties.un.org/doc/Publication/CN/2018/CN.177.2018-Eng.pdf. The
communication regarding the United Nations Convention Against lllicit Traffic in
Narcotic Drugs and psychotropic Substances is available at
https://treaties.un.org/doc/Publication/CN/2018/CN.185.2018-Eng.pdf. The
communication regarding the Single Convention on Narcotic Drugs is available at
https://treaties.un.org/doc/Publication/CN/2018/CN.176.2018-Eng.pdf. The
communication regarding the Convention to Combat Desertification in those Countries
Experiencing Serious Drought and/or Desertification, Particularly in Africa, is available at
https://treaties.un.org/doc/Publication/CN/2018/CN.175.2018-Eng.pdf. The
communication regarding the Convention on Psychotropic Substances is available at
https://treaties.un.org/doc/Publication/CN/2018/CN.172.2018-Eng.pdf. The
communication regarding the Convention on the Prohibition of Military or any Other
Hostile Use of Environmental Modification Techniques is available at
https://treaties.un.org/doc/Publication/CN/2018/CN.170.2018-Eng.pdf. The
communication regarding the Customs Convention on the International Transport of
Goods Under Cover of TIR Carnets (TIR Convention) is available at
https://treaties.un.org/doc/Publication/CN/2018/CN.169.2018-Eng.pdf. The
communication regarding the International Convention for the Suppression of Acts of
Nuclear Terrorism is available at
https://treaties.un.org/doc/Publication/CN/2018/CN.168.2018-Eng.pdf. The
communication regarding the Optional Protocol to the Convention on the Rights of the
Child on the sale of children, child prostitution and child pornography is available at
https://treaties.un.org/doc/Publication/CN/2018/CN.192.2018-Eng.pdf.

Testimony in Support of U.S. Ratification of the Marrakesh Treaty

On April 18, 2018, Assistant Secretary of State for Economic and Business Affairs
Manisha Singh testified at the Senate Foreign Relations Committee hearing on the
Marrakesh Treaty to Facilitate Access to Public Works for Persons Who Are Blind,
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Visually Impaired, or Otherwise Print Disabled, Done at Marrakesh on June 27, 2013
(Treaty Doc.: 114-6); Submitted to the Senate on February 10, 2016. For background on
the Marrakesh Treaty, see Digest 2016 at 507; and Digest 2013 at 335-36. Assistant
Secretary Singh’s testimony in support of the Marrakesh Treaty is excerpted below and
available at https://www.foreign.senate.gov/hearings/treaties-041818.

... Today, there is a shortage of print materials formatted to be accessible for the many millions
of people around the world, including Americans at home and abroad, who are blind, visually
impaired, or who have other disabilities that prevent them from reading standard formats.

Less than 10 percent of books published worldwide every year are available in braille, large
print, or accessible digital files, according to figures compiled by the World Intellectual Property
Organization. This lack of resources creates a deficit of information, culture, and education for
persons with what are known as “print disabilities.”

The Marrakesh Treaty addresses the gap in access to print materials for these persons by
providing, with appropriate safeguards, that copyright restrictions should not impede the creation
and distribution of copies of published works in specialized formats accessible to individuals
who are blind, visually impaired, or with other print disabilities. It also fosters the cross-border
exchange of such accessible format copies internationally.

I would now like to say a bit about the history of the Treaty and what accession would
mean in terms of U.S. law.

The United States was actively involved in the preparatory work for the treaty over a
number of years and played a leadership role at the Diplomatic Conference in the successful
negotiation of the treaty, culminating with its adoption by consensus, on June 27, 2013 in
Marrakesh, Morocco, at a gathering of 600 representatives from World Intellectual Property
Organization (WIPO) member states.

This achievement was a tribute to the sustained commitment, effort and engagement of a
number of U.S. federal agencies as well as stakeholders from the private and non-profit sectors.
In particular, the U.S. Patent and Trademark Office led the U.S. negotiating team, assisted and
joined by experts from the U.S. Copyright Office, the Office of the United States Trade
Representative, the Department of State, the Department of Justice, the Department of
Education, and the Institute of Museum and Library Services.

Our negotiators consulted closely throughout with U.S. stakeholders representing
intellectual property rights-holders, blind and other individuals with print disabilities, libraries,
and other organizations that play a vital role in distributing copies of accessible format materials.
Many of them were in Marrakesh when the Treaty was finalized, and it is a pleasure to see a
number of them here in the room today.

The United States signed the Marrakesh Treaty in October 2013 and, in February 2016, it
was transmitted by the White House to the Senate for its advice and consent to ratification. The
Treaty entered into force on September 30, 2016 when Canada became the 20th nation to ratify.
Today, 35 countries have ratified or acceded to the Treaty. But none has the range of print
materials that the United States has.
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The Marrakesh Treaty contains two principal obligations. First, it requires parties to
provide exceptions in their national copyright laws for the creation and distribution of accessible
format copies for persons with print disabilities. Second, it requires parties to allow the cross-
border dissemination of accessible format copies, increasing the number of accessible works
available in each country, including the United States.

The provisions of the Treaty keep the scope of the required exception within the
parameters of existing international copyright agreements and are generally compatible with
existing U.S. law. The Treaty requires other countries to adopt exceptions modeled closely on
exceptions already found in U.S. law. Since 1996, section 121 of the Copyright Act (the Chafee
amendment) has provided a copyright exception that permits authorized entities, such as
libraries, to reproduce and distribute accessible format copies to persons who are blind or
visually impaired.

This Treaty is seen as critical to providing access to learning by the blind community and
individuals with other print disabilities worldwide. Ratification by the United States of the
Marrakesh Treaty, together with enactment of implementing legislation that has been proposed,
will have a significantly positive effect. It will allow Americans who are blind or visually
impaired or with other print disabilities to access an estimated 350,000 additional works that they
currently cannot read.

* * * *

6. Suspension of Obligations under the INF Treaty

On December 4, 2018, Secretary Pompeo announced that the United States had found
Russia in material breach of the Intermediate-Range Nuclear Forces (“INF”) Treaty and
planned to suspend its obligations under the Treaty as a remedy effective in 60 days
unless Russia returned to full and verifiable compliance. See Chapter 19 for further
discussion of the U.S. determination regarding the INF Treaty. The text of the diplomatic
note provided by the U.S. Embassy to the Russian Federation follows. Similar notes were
transmitted to the other parties to the INF Treaty.

The Embassy of the United States of America ...refers to the Treaty between the United States of
America and the Union of Soviet Socialist Republics on the Elimination of Their Intermediate-
Range and Shorter-Range Missiles signed at Moscow December 8, 1987 (INF Treaty).

For a number of years, the Russian Federation has not been complying with its
obligations under the Treaty not to possess, produce, or flight-test a ground-launched cruise
missile with a range capability equal to or in excess of 500 kilometers but not in excess of 5,500
kilometers or to possess or produce launchers of such missiles. The Russian Federation continues
to produce and field new units of a missile system, known as the 9M729, covered by these
obligations. As of late 2018, the Russian Federation has fielded multiple battalions of the 9M729
missile system.
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The United States engaged the Russian Federation repeatedly since 2013 in an effort to
find a diplomatic resolution to its compliance concerns regarding the 9M729 system. These
concerns were raised in numerous senior political engagements and at least five meetings of
technical experts, including two sessions of the INF Treaty’s Special Verification Commission
convened at U.S. request in 2016 and 2017. Notwithstanding these sustained efforts on the part
of the United States, the Russian Federation failed to take steps to return to verifiable
compliance. The United States has concluded that the current situation, in which the Russian
Federation continues to violate the Treaty while the United States abides by it, is untenable. In
such circumstances, remaining bound by Treaty obligations that the Russian Federation is not
complying with on a reciprocal basis would threaten the security of the United States.

The United States considers that the Russian Federation’s continued production,
possession, and deployment of an intermediate-range ground-launched cruise missile system, as
described above, constitutes a material breach of the Russian Federation’s obligations to the
United States under Articles I, 1V, and VI of the Treaty. These obligations not to possess,
produce, or flight-test intermediate-range ground-launched cruise missiles, or to possess or
produce launchers of such missiles, are central obligations under the Treaty and are essential to
the accomplishment of the Treaty’s object and purpose. As a consequence, and in view of the
urgent need to pursue expeditiously all measures necessary to protect its national security, the
United States will suspend its obligations under the Treaty between the United States and other
Treaty Parties, effective on the date that is 60 days from the date of this note, unless the Russian
Federation returns to full and verifiable compliance.

* * * *

C. LITIGATION INVOLVING TREATY LAW ISSUES

1. Texas v. New Mexico

On December 21, 2018, the United States filed a brief in support of its motion for
judgment on the pleadings in a case in the U.S. Supreme Court in which New Mexico
brought counterclaims against Texas and the United States. Texas v. New Mexico, No.
141. The portion of the U.S. brief relating to the claim with regard to U.S. enforcement
of the U.S.-Mexico water convention (“1906 Convention”) is excerpted below. The brief
is available at https://www.state.gov/digest-of-united-states-practice-in-international-
law/.

New Mexico’s Ninth Claim alleges that the United States has failed to enforce the 1906
Convention with Mexico, to stop the pumping of groundwater hydrologically connected to the
Rio Grande and unauthorized surface diversions from the Rio Grande that allegedly have
“greatly increased in Mexico above Fort Quitman, Texas, since 1906.” N.M. Countercls. | 126.
New Mexico alleges that such groundwater pumping and unauthorized diversions in Mexico
have exceed the 60,000 acre-feet of Rio Grande water to which Mexico is entitled annually under
the 1906 Convention (id.) and have created “deficits in the shallow alluvial aquifer that have
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reduced Project efficiency, impacted Project releases, reduced return flows, and decreased the
amount of water in Project Storage available for future use.” Id. However, New Mexico’s Prayer
for Relief does not seek relief specific to the 1906 Convention and references the United States’
alleged failure to enforce the Convention only insofar as the failure allegedly resulted in the
United States’ violation of the Compact. See N.M. Countercls., Prayer for Relief, § J (“Declare
that the United States, its officers, and its agencies have violated the Compact by failing to
enforce the 1906 Convention”). Thus, it is unclear whether New Mexico intends to assert its
Ninth Claim as a separate and distinct claim upon which relief may be granted or if the alleged
failure to enforce the 1906 Convention is asserted only as part of New Mexico’s claim that the
United States has violated the Compact.

a. New Mexico’s Ninth Claim fails to state a claim for relief under the 1906

Convention

Assuming New Mexico intends to challenge the United States’ alleged failure to enforce
Article IV of the 1906 Convention as a separate and distinct cause of action, the Ninth Claim
fails to state a cognizable cause of action against the United States. The Ninth Claim is premised
on New Mexico’s allegation that Mexico has received “in excess of the 60,000 acre-fee annually
guaranteed to” it under the Convention, which in turn has had a “negative effect on Project
deliveries.” 1d. 11 125, 127-29. New Mexico appears to allege that, by receiving the allegedly
excess water, Mexico has violated Article IV of the Convention, in which it agreed to “waive[]
any and all claims to the waters of the Rio Grande for any purpose whatever between the head of
the present Mexico Canal and Fort Quitman, Texas.” Id. To the extent there is any allegation of a
violation of the 1906 Convention, it is not against the United States but against Mexico.

Nonetheless, New Mexico’s Ninth Claim includes assertions that the United States has
“failed to enforce” Article IV of the Convention. Id. Even assuming Mexico’s actions as alleged
by New Mexico could support a finding that Mexico is in violation of Article IV of the 1906
Convention, New Mexico’s attempt to challenge an alleged failure by the United States to take
action against Mexico in response to any such violation fails to state a claim upon which relief
may be granted. As observed by this Court, “[a] treaty is, of course, “primarily a compact
between independent nations.”” Medellin v. Texas, 552 U.S. 491, 505 (2008) (quoting Head
Money Cases, 112 U.S. 580, 598 (1884)). A treaty will often “depend[] for the enforcement of its
provisions on the interest and the honor of the governments which are parties to it.” 1d. Any
alleged breach of a treaty obligation, then, “becomes the subject of international negotiations and
reclamations ... [and] ... the judicial courts had nothing to do and can give no redress.” 1d.
(citations and internal quotation marks omitted).

The authority to decide whether a foreign state has breached a treaty obligation in fact
owed to the United States and, if so, what if any action to take in response lies exclusively with
the President. U.S. Const. art. 11, 88 2, 3 (assigning the President powers over foreign affairs);
Goldwater v. Carter, 617 F.2d 697, 706 (D.C. Cir. 1979) (acknowledging executive’s power to
terminate a treaty because of breach), vacated on other grounds, 444 U.S. 996 (1979);
RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED
STATES § 335 cmt. (b) (1987) (“Under United States law, the President has exclusive authority
to determine the existence of a material breach by another party and to decide whether to invoke
the breach as a ground for terminating or suspending the agreement.”); cf. Charlton v. Kelly, 229
U.S. 447, 473 (1913) (If the U.S. treaty partner violated an “obligation of the treaty, which, in
international law, would have justified the United States in denouncing the treaty as no longer
obligatory, it did not automatically have that effect. If the United States elected not to declare its
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abrogation, or come to a rupture, the treaty would remain in force. It was only voidable, not void;
and if the United States should prefer, it might waive any breach which, in its judgment, had
occurred, and conform to its own obligation as if there had been no such breach.”). Even
assuming New Mexico has sufficiently alleged facts that would provide the United States with a
legally sufficient basis upon which to find Mexico in breach of Article IV of the 1906
Convention, the decision to declare Mexico in violation of the treaty and to respond are
committed to the President’s sole authority and discretion.

b. The 1906 Convention does not provide for a private right of action for which the

Court can provide relief

That enforcement of Article IV of the 1906 Convention lies solely with the Executive is
further underscored by the fact that the 1906 Convention does not provide a private right of
action for which the Court can provide relief. Treaties are presumed not to create rights that are
privately enforceable in the federal courts:

[T]he background presumption is that international agreements, even those directly
benefiting private persons, generally do not create private rights or provide for a private
cause of action in domestic courts. Accordingly, a number of the [United States] Courts
of Appeals have presumed that treaties do not create privately enforceable rights in the
absence of express language to the contrary.

Medellin v. Texas, 552 U.S. at 506 n.3 (2008) (citations and quotation marks omitted); see, e.qg.,
Garza v. Lappin, 253 F.3d 918, 924 (7th Cir. 2001) (“[A]s a general rule, international
agreements, even those benefitting private parties, do not create private rights enforceable in
domestic courts.”).

Consistent with this presumption, at least one federal district court has held that the 1906
Convention “contains no “specific provision permitting a private action, or one to be clearly
inferred.”” EPCWID v. Int’l Boundary & Water Comm’n, 701 F. Supp. 121, 124 (W.D. Texas
1988) (quoting Hanoch Tel-Oren v. Libyan Arab Republic, 517 F. Supp. 542, 546 (D.D.C. 1981),
aff’d, 726 F.2d 774 (D.C. Cir. 1981)). In that case, the district court dismissed EPCWID’s claim
under the 1906 Convention, holding that the plaintiffs “failed to demonstrate that the [1906
Convention] under which it claims its rights arise does, indeed, confer rights upon it.” Id. at 125.
New Mexico points to nothing to show to the contrary here. There is no indication that the
Executive Branch contemplated that Article IV of the 1906 Convention granted any private
individual rights or remedies at all, let alone a right of action to enforce Mexico’s agreement to
waive any additional claims to Rio Grande waters as consideration for the United States’
agreement to deliver 60,000 acre-feet.

For the foregoing reasons, New Mexico’s Ninth Claim fails to state a claim against the
United States for which this Court can provide relief, and should be dismissed.

* * * *
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2. Center for Biological Diversity

In April 2018, the Center for Biological Diversity (“CBD”) filed suit against the
Department of State in the U.S. District Court for the District of Columbia, alleging in
part that the Department failed to comply with a reporting deadline under the United
Nations Framework Convention on Climate Change (“UNFCCC”). In briefs filed by the
U.S. Government in 2018, the Government argued, among other things, that in order for
CBD to have a claim enforceable in U.S. courts, CBD would need to demonstrate both
that any obligation to meet a reporting deadline under the UNFCCC was self-executing
and that the UNFCCC provided for a private right of action in U.S. courts. Excerpts follow
from the U.S. Government’s motion to partially dismiss CBD’s complaint, filed on August
29, 2018. Center for Biological Diversity v. United States Department of State, No. 1:18-
cv-99563. The brief is available in full at https://www.state.gov/digest-of-united-states-
practice-in-international-law/.

In the absence of legislation requiring the United States to comply with the UNFCCC reporting
provisions, such provisions must themselves constitute a “directive to domestic courts” to
enforce them. Id. at 508. While the United States fully recognizes and does not dispute that
Avrticles 4 and 12 of the Convention include certain international obligations, those provisions
(and indeed the entire UNFCCC) are non-self-executing as a matter of U.S. law. Nothing in these
provisions suggests that they were “designed to have immediate effect” in domestic courts,
Republic of Marshall Islands, 865 F.3d at 1195 (citation omitted), even with the benefit of
suitable interpretive aids. Rather, the UNFCCC and its reporting provisions amount to “a
compact between independent nations.” Medellin, 552 U.S. at 505 (citations and internal
quotation marks omitted). They are enforceable only as between the “governments which are
parties to it.” Id. Any alleged breach of the obligation, then, “becomes the subject of
international negotiations and reclamations ... [and] ... the judicial courts have nothing to do and
can give no redress.” Id. (citations and internal quotation marks omitted).

The Second Amended Complaint points to only two articles in the UNFCCC to support
its claims: Articles 4 and 12. Article 4 requires Annex | parties to “[clommunicate to the
Conference of the Parties information related to implementation, in accordance with Article 12.”
UNFCCC, Art. 4.1(j). Article 12 elaborates on this requirement and specifies that Annex | parties
“shall communicate to the Conference of the Parties, through the Secretariat” various categories
of information. See generally id., Art. 12.1-.3 (emphasis added). With respect to timing, Article
12 provides that the first communication was to be submitted “within six months of the entry into
force” of the UNFCCC for that Party. Id. Art. 12.5. Thereafter, “[t]he frequency of subsequent
communications by all Parties shall be determined by the Conference of the Parties.” Id.

Plaintiff claims a single deadline for submitting the UNFCCC Reports that the Federal
Defendants allegedly missed: January 1, 2018. See, e.g., SAC 11 2, 21, 25. Plaintiff does not
identify a UNFCCC provision that creates this deadline. Rather, Plaintiff alleges that this
purported deadline is established from a 2012 “decision” document of the UNFCCC Conference
of the Parties, i.e., Decision 2/CP.17. Id.  21. The Federal Defendants agree that the UNFCCC
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itself does not establish the January 1, 2018, date at issue in this case. Nor does the UNFCCC
establish the particular form of reports described in the Second Amended Complaint (i.e., the
“national communication” and “biennial report”). Rather, the decision by the Conference of the
Parties for Parties to submit these particular reports by this particular date was established in
Decision 2/CP.17 (well after the UNFCCC itself was ratified in 1992). ...

Plaintiff points to nothing in the relevant UNFCCC provisions suggesting that any aspect
of the Convention’s reporting obligations are self-executing and therefore enforceable in
domestic courts, let alone a “directive to domestic courts” to enforce them. Medellin, 552 U.S. at
508. Neither article contains an indication of domestic enforcement. Rather, both are “silent as to
any enforcement mechanism” in the event of a delay in submitting the reports. Id. In particular,
Article 12, the only provision addressing the timing and other details of submissions by Parties,
“is not a directive to domestic courts” at all but, instead, only “call[s] upon governments to take
certain action.”” 1d. (quoting Comm. of U.S. Citizens Living in Nicaragua v. Reagan, 859 F.2d
929, 938 (D.C. Cir. 1988)).

As the Supreme Court has explained, “[e]ven when treaties are self-executing in the sense
that they create federal law, the background presumption is that *[i]nternational agreements, even
those directly benefiting private persons, generally do not create private rights or provide for a
private cause of action in domestic courts.”” Id. at 506 n.3 (quoting 2 Restatement (Third) of
Foreign Relations Law of the United States § 907, cmt. a (1987)). The D.C. Circuit “presume[s]
that treaties do not create privately enforceable rights in the absence of express language to the
contrary.” 1d. (citing Canadian Transp. Co. v. United States, 663 F.2d 1081, 1092 (D.C. Cir.
1980)) (emphasis added). As the D.C. Circuit has observed, treaties that only set forth
substantive rules of conduct, and do not explicitly call upon the courts for enforcement of such
rules, do not create private rights of action. McKesson Corp. v. Islamic Republic of Iran, 539
F.3d 485, 488-89, 491 (D.C. Cir. 2008) (“In the absence of a textual invitation to judicial
participation, we conclude the President and the Senate intended to enforce the Treaty of Amity
through bilateral interaction between its signatories”); see also Diggs, 555 F.2d at 851 (after
finding Security Council resolution provisions at issue to be non-self-executing, observing that
the provisions “do not by their terms confer rights upon individual citizens; they call upon
governments to take certain action. The provisions deal with the conduct of our foreign relations,
an area traditionally left to executive discretion.”). Therefore, even if the UNFCCC reporting
obligations were self-executing—and thus “ha[d] the force and effect of a legislative enactment,”
Medellin, 552 U.S. at 505-6 (citation omitted)—Plaintiff could not seek relief pursuant to those
provisions in this Court unless the treaty explicitly provided a cause of action to do so.

Importantly, on this definitive point warranting dismissal in its own right, Plaintiff has
conceded in prior briefing that that the UNFCCC does not confer a private right of action. ... In
any case, ... Plaintiff points to nothing in the Convention, or anything in its drafting or
negotiating history, to support the existence of a private right of action under the UNFCCC. This
is unsurprising. As discussed in Section 11.B.2 supra, the provisions that Plaintiff relies upon
evince an intention to operate on the international plane. They involve only the UNFCCC
Conference of the Parties, the secretariat, and the various UNFCCC subsidiary bodies charged
with implementing elements of the treaty. Indeed, the text of the reporting provisions makes
clear that the reports are for submission to, and the primary benefit of, Parties, the secretariat,
and various multilateral subsidiary bodies under the Convention, not private parties like Plaintiff.
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Cf. Art. 12.1 (specifying that Annex | parties “shall communicate to the Conference of the
Parties, through the Secretariat” the various categories of information comprising the national
communication). As such, if the UNFCCC provisions at issue establish a substantive rule, they
do not provide for that rule to be enforced in national courts. See McKesson, 539 F.3d at 488-89;
cf. Comm. of U.S. Citizens Living in Nicaragua, 859 F.2d at 938 (“We find in these clauses no
intent to vest citizens who reside in a U.N. member nation with authority to enforce an ICJ
decision against their own government. The words of Article 94 do not by their terms confer
rights upon individual citizens; they call upon governments to take certain action.”). Moreover,
courts are to “give ‘great weight’” to the views of the United States with regard to whether a
treaty provides a private right of action. See McKesson, 539 F.3d at 474.

Plaintiff simply has failed to identify a right stemming from the UNFCCC that is
enforceable in this Court or a cause of action to enforce that alleged right. Nor is there a federal
implementing statute that could supply Plaintiff a private right of action. Consequently,
Plaintiff’s claims premised on the UNFCCC should be dismissed for this additional reason.

* * * *
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Cross References

Extradition Treaties, Ch. 3.A.1.

Agreement to amend the Compact Review Agreement with Palau, Ch. 5.E
U.S. comments on the ILC’s Draft Conclusions on the Identification of Customary International
Law, Ch.7.C.1

ILC’s 70t Session (including work on interpretation of treaties), Ch. 7.C.2
Termination of Treaty of Amity with Iran, Ch. 9.A.2

Russian purported agreement with South Ossetia, Ch. 9.B.2

Air transport agreements, Ch. 11.A

U.S.-Mexico-Canada Agreement, Ch. 11.D.2

U.S.-Korea Free Trade Agreement, Ch. 11.D.3

Termination of U.S.-Ecuador BIT, Ch. 11.D.5

Universal Postal Union, Ch. 11.F.2

Maritime Boundary Treaties, Ch. 12.A.4

Cultural property MOUs, Ch. 14.A

Iran/JCPOA, Ch. 16.A.1.a

Bilateral and multilateral defense agreements and arrangements, Ch. 18.A.3
Nonproliferation Treaty, Ch. 19.B.1

Treaty on the Prohibition of Nuclear Weapons, Ch. 19.C.1.a
Comprehensive Nuclear Test Ban Treaty, Ch. 19.C.2

New START Treaty, Ch. 19.C.4

INF Treaty, Ch. 19.C.5

Open Skies Treaty, Ch. 19.C.6

Biological Weapons Convention, Ch. 19.D.6



CHAPTER 5

Foreign Relations

A. LITIGATION INVOLVING FOREIGN RELATIONS, NATIONAL SECURITY, AND FOREIGN
POLICY ISSUES

1. Animal Science Products v. Hebei Welcome Pharmaceutical Company

In Animal Science Products v. Hebei Welcome Pharmaceutical Company, No. 16-1220,
the Supreme Court granted certiorari to consider the proper weight to give to a foreign
government’s representation of its law. The U.S. Court of Appeals for the Second Circuit
had given conclusive weight to the Chinese government’s submission that its agency
required sellers of vitamin C in the U.S. market to coordinate their export prices and
guantities. On March 5, 2018, the United States filed its amicus brief. That brief is
excerpted below.

A FEDERAL COURT DETERMINING FOREIGN LAW IS NOT BOUND BY THE
VIEWS EXPRESSED IN A SUBMISSION FROM THE RELEVANT FOREIGN
GOVERNMENT

Federal Rule of Civil Procedure 44.1 provides that a federal district court faced with a question
of foreign law should resolve it as a matter of law and may base its determination on “any
relevant material or source.” A submission expressing the views of the foreign government is
highly relevant, and courts should ordinarily afford such submissions substantial weight. ...[T]he
ultimate responsibility for determining the governing law lies with the court. The court is neither
bound to adopt the characterization urged by the foreign government nor barred from
considering materials that support a different interpretation.

125
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A. Rule 44.1 Grants Federal Courts Broad Latitude To Decide Questions Of Foreign
Law Based On Any Relevant Material Or Source

1. Federal courts encounter questions of foreign law in many different contexts. In some
cases, choice-of-law principles point to foreign law as the rule of decision for the parties’
dispute. See, e.g., Day & Zimmermann, Inc. v. Challoner, 423 U.S. 3, 3-4 (1975) (per curiam). In
others, foreign law controls or bears upon a specific issue in a case that is otherwise governed by
U.S. law:

e As this case illustrates, foreign law may in some circumstances prevent the imposition of
liability under the U.S. antitrust laws. See p. 3, supra.

e The Lacey Act Amendments of 1981, 16 U.S.C. 3372(a)(2)(A), impose civil and criminal
penalties for the importation of “fish or wildlife taken, possessed, transported, or sold in
violation of * * * any foreign law.” See, e.g., United States v. Mitchell, 985 F.2d 1275,
1279-1280 (4th Cir. 1993).

o A mail- or wire-fraud prosecution may be based on a scheme to defraud involving foreign
property, which may require “a court to recognize foreign law to determine whether the
defendant violated U.S. law.” Pasquantino v. United States, 544 U.S. 349, 369 (2005).

e The application of the federal tax laws sometimes turns on “foreign law.” Guardian
Indus. Corp. v. United States, 477 F.3d 1368, 1371 (Fed. Cir. 2007) (citation omitted)
(credits for payment of foreign taxes).

e A contract governed by foreign law may provide a defense to a claim under federal
intellectual-property law. See, e.g., Bodum USA, Inc. v. La Cafetiere, Inc., 621 F.3d 624,
625-628 (7th Cir. 2010).

« A foreign law prohibiting disclosure may in some circumstances excuse or affect the
remedy for noncompliance with an order requiring the production of documents located
abroad. See Societe Nationale Industrielle Aerospatiale v. United States Dist. Court, 482
U.S. 522, 544-546 & n.29 (1987) (Aerospatiale).

o Federal Rule of Civil Procedure 4(f ), which governs service of process in a foreign
country, incorporates “the foreign country’s law for service in that country.” Fed. R. Civ.
P. 4(f)(2)(A); see, e.g., Prewitt Enters., Inc. v. Organization of Petroleum Exporting
Countries, 353 F.3d 916, 923-924 & n.11 (11th Cir. 2003), cert. denied, 543 U.S. 814
(2004).

2. English and American common law treated foreign law “as a question of fact to be
pleaded and proved as a fact by the party whose cause of action or defense depend[ed] upon
alien law.” Arthur R. Miller, Federal Rule 44.1 and the “Fact”” Approach to Determining
Foreign Law: Death Knell for a Die-Hard Doctrine, 65 Mich. L. Rev. 613, 617 (1967) (Miller).
In 1801, this Court endorsed the common-law rule, instructing that “the laws of a foreign nation”
must be “proved as facts.” Talbot v. Seeman, 5 U.S. (1 Cranch) 1, 37-38 (1801); see, e.g.,
Church v. Hubbart, 6 U.S. (2 Cranch) 187, 236-237 (1804) (“Foreign laws are well understood
to be facts.”).

Treating questions of foreign law as questions of fact “had a number of undesirable
practical consequences.” 9A Charles Alan Wright & Arthur R. Miller, Federal Practice and
Procedure § 2441, at 324 (3d ed. 2008) (Wright & Miller). Foreign law “had to be raised in the
pleadings” and proved “in accordance with the rules of evidence.” Ibid. Courts were restricted to
the evidence submitted by the parties. Ibid. And appellate review was deferential and limited to
the record made in the trial court. Ibid.
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After the adoption of the Federal Rules of Civil Procedure in 1938, some federal courts
began to invoke state procedures that departed from the common-law approach by allowing
courts to take judicial notice of foreign law. Miller 654-656; see Fed. R. Civ. P. 43(a) (1964)
(incorporating state evidentiary rules). But those state procedures varied, and some were “time
consuming and expensive.” Fed. R. Civ. P. 44.1 advisory committee’s note (1966) (Adoption)
(Advisory Committee’s Note).

The process of determining foreign law thus remained “cumbersome.” Pasquantino, 544
U.S. at 370.

3. In1966, this Court promulgated Rule 44.1 to“furnish Federal courts with a uniform and
effective procedure for raising and determining an issue concerning the law of a foreign
country.” Advisory Committee’s Note. The rule accomplishes that goal by providing that, “[i]n
determining foreign law, the court may consider any relevant material or source, including
testimony, whether or not submitted by a party or admissible under the Federal Rules of
Evidence.” Fed. R. Civ. P. 44.1. The rule also specifies that the court’s determination “must be
treated as a ruling on a question of law,” rather than as a finding of fact. Ibid.

Rule 44.1 “improves on [the procedures] available at common law.” Pasquantino, 544
U.S. at 370. By allowing courts to rely on any relevant material, regardless of its admissibility
under the Federal Rules of Evidence, the rule “provides flexible procedures for presenting and
utilizing material on issues of foreign law.” Advisory Committee’s Note. By specifying that the
court’s determination is a conclusion of law, the rule ensures de novo appellate review. Ibid. And
by providing that courts are not limited to materials submitted by the parties, the rule recognizes
that courts “may wish to reexamine and amplify material that has been presented by counsel in
partisan fashion or in insufficient detail.” Ibid. The “obvious” purpose of those changes was “to
make the process of determining alien law identical with the method of ascertaining domestic
law to the extent that it is possible to do so.” 9A Wright & Miller § 2444, at 338-342.

Courts deciding questions of foreign law under Rule 44.1 rely on a variety of materials,
including “[s]tatutes, administrative materials, and judicial decisions”; “secondary sources such
as texts and learned journals”; “expert testimony”; and “any other information” that may be
probative. 9A Wright & Miller § 2444, at 342-343 (3d ed. 2008 & Supp. 2017). In evaluating
those materials, a court “is free * * * to give them whatever probative value [it] thinks they
deserve.” Id. at 343. The guiding principle is that courts “should use the best of the available
sources” to reach an accurate interpretation of foreign law. Bodum USA, 621 F.3d at 628.

B. A Foreign Government’s Characterization Of Its Own Law Is Ordinarily
Entitled To Substantial Weight, But Is Not Binding On Federal Courts

Federal courts deciding questions of foreign law under Rule 44.1 are sometimes
presented with the views of the relevant foreign government. Those views always warrant
respectful consideration, and they will ordinarily be entitled to substantial weight. But the
appropriate weight in each case will depend on the circumstances, and a federal court is neither
bound to adopt the foreign government’s characterization nor required to ignore other relevant
materials.

1. Federal courts considering questions of foreign law may be presented with the views of
the relevant foreign government through a variety of formal and informal mechanisms. Often,
the foreign state (or one of its agencies or instrumentalities) is itself a party to the litigation. See,
e.g., Northrop Grumman Ship Sys., Inc. v. Ministry of Def. of the Republic of Venezuela, 575
F.3d 491, 496-498 & n.8 (5th Cir. 2009); McKesson HBOC, Inc. v. Islamic Republic of Iran, 271
F.3d 1101, 1108-1109 (D.C. Cir. 2001) (McKesson), cert. denied, 537 U.S. 941 (2002), vacated
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in part on other grounds, 320 F.3d 280 (D.C. Cir. 2003); In re Qil Spill by the Amoco Cadiz, 954
F.2d 1279, 1289, 1312 (7th Cir. 1992) (Amoco Cadiz).

As this case illustrates, foreign governments (and their agencies and officials) may also
express their views through amicus briefs or similar submissions in cases where no foreign
governmental entity is a party. Pet. App. 189a-223a; see, e.g., United States v. McNab, 331 F.3d
1228, 1239-1240 & n.23 (11th Cir. 2003), cert. denied, 540 U.S. 1177 (2004). Alternatively, a
party may submit an affidavit or testimony from a foreign official. See, e.g., United States v.
Schultz, 333 F.3d 393, 400-401 (2d Cir. 2003), cert. denied, 540 U.S. 1106 (2004); United States
v. 2,507 Live Canary Winged Parakeets, 689 F. Supp. 1106, 1109-1110 (S.D. Fla. 1988). Or a
party may rely on an interpretation that the relevant foreign sovereign has issued outside the
context of the litigation. See, e.g., Abbott v. Abbott, 560 U.S. 1, 10 (2010) (letter from a Chilean
agency); Access Telecom, Inc. v. MCI Telecomms. Corp., 197 F.3d 694, 714 (5th Cir. 1999)
(circular issued by a Mexican agency), cert. denied, 531 U.S. 917 (2000).

2. Neither Rule 44.1 nor any other rule or statute specifically addresses the weight that a
federal court determining foreign law should give to the views of the foreign government. As a
general matter, courts in deciding such questions should be guided by principles of international
comity, “the spirit of cooperation in which a domestic tribunal approaches the resolution of cases
touching the laws and interests of other sovereign states.” Aerospatiale, 482 U.S. at 543 n.27. In
other contexts, this Court has “long recognized the demands of comity in suits involving foreign
states, either as parties or as sovereigns with a coordinate interest in the litigation.” Id. at 546. To
afford appropriate respect for “[t]he dignity of a foreign state,” Republic of Philippines v.
Pimentel, 553 U.S. 851, 866 (2008), a federal court should carefully consider that state’s
proffered views about the meaning of its own laws.

Granting substantial weight to the views of the relevant foreign government is also
eminently sensible. “Among the most logical sources for [a] court to look to in its determination
of foreign law are the foreign officials charged with enforcing the laws of their country,” who are
intimately familiar with the context and nuances of the foreign legal system. McNab, 331 F.3d at
1241; cf. Bodum USA, 621 F.3d at 638-639 (Wood, J., concurring) (noting the risk that an
unaided U.S. reader may “miss nuances in the foreign law”). Ordinarily, a court therefore
“reasonably may assume” that interpretations offered by the relevant foreign agencies or officials
“are a reliable and accurate source” of the meaning of foreign law. McNab, 331 F.3d at 1241.

3. The federal courts have generally adhered to the foregoing principles. Courts have
recognized that “a foreign sovereign’s views regarding its own laws merit— although they do
not command—some degree of deference.” Karaha Bodas Co. v. Perusahaan Pertambangan
Minyak Dan Gas Bumi Negara, 313 F.3d 70, 92 (2d Cir. 2002), cert. denied, 539 U.S. 904
(2003); see, e.g., Access Telecom, 197 F.3d at 714 (“[C]ourts may defer to foreign government
interpretations.”); Amoco Cadiz, 954 F.2d at 1312 (“A court of the United States owes
substantial deference to the construction France places on its domestic law.”). In Abbott, for
example, this Court stated that the views of a Chilean agency were “notable” and “support[ed]
the [Court’s] conclusion” about the meaning of Chilean law. 560 U.S. at 10.

Courts have not, however, treated a foreign government’s characterization of its own law
as binding. Instead, they have recognized that the weight given to such a characterization should
depend on the circumstances. For example, when “a foreign government changes its original
position” or otherwise makes conflicting statements, a court is not bound to accept its most
recent statement, or the one offered in litigation. McNab, 331 F.3d at 1241; see, e.g., Export-
Import Bank of the Republic of China v. Central Bank of Liberia, No. 15-cv-9565, 2017 WL
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1378271, at *4 (S.D.N.Y. Apr. 12, 2017). A court likewise may decline to adopt an interpretation
if it is unclear or unsupported, if it fails to address relevant authorities, or if it is implausible in
light of other relevant materials. See, e.g., Themis Capital, LLC v. Democratic Republic of
Congo, 626 Fed. Appx. 346, 348 (2d Cir. 2015); McKesson, 271 F.3d at 1108-1109.

4. In describing the weight that should be given to a foreign government’s views about its
own law, parties and lower courts have sometimes borrowed domestic administrative-law
standards. See, e.g., Resp. Supp. Br. 2-3; Amoco Cadiz, 954 F.2d at 1312. In our view, such
analogies are generally unhelpful because those standards are grounded in domestic
considerations. For example, courts defer to reasonable agency interpretations under Chevron
U.S.A. Inc. v. NRDC, Inc., 467 U.S. 837 (1984), in specific circumstances, including when
Congress has “delegated authority to the agency generally to make rules carrying the force of
law” and “the agency interpretation claiming deference was promulgated in the exercise of that
authority.” United States v. Mead Corp., 533 U.S. 218, 226-227 (2001). The standard articulated
in Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944), is more flexible, but it too has domestic-
law roots and a specific meaning acquired through repeated domestic applications. See Mead,
533 U.S. at 234-235.

Those administrative-law doctrines do not readily translate to the Rule 44.1 context.
“[T]he world’s many diverse legal and governmental systems” differ greatly from ours and from
each other. McNab, 331 F.3d at 1237 (citation omitted). The views of foreign governments about
those varying systems are presented to the federal courts under a wide range of different
circumstances. And the submissions themselves differ greatly in their formality, thoroughness,
and authority. See pp. 16-17, supra. Deference standards that were crafted for specific areas of
federal administrative law and that carry decades of accumulated domestic-law meanings are ill-
suited for this very different context.

5. Rather than transplanting a standard from domestic administrative law, a federal court
confronted with a disputed question of foreign law should proceed in the same manner as a court
facing any other unsettled legal question: By seeking to resolve it “with the aid of such light as is
afforded by the materials for decision at hand.” Salve Regina Coll. v. Russell, 499 U.S. 225, 227
(1991) (brackets and citation omitted). As this Court emphasized in addressing the analogous
problem of determining the law of former Mexican territories before their annexation into the
United States, “it has always been held that it is for the court to decide what weight is to be
given” to the legal materials available in a particular case. Fremont v. United States, 58 U.S. (17
How.) 542, 557 (1855).

When those materials include an interpretation by the relevant foreign government, that
interpretation should be afforded respectful consideration and will ordinarily be entitled to
substantial weight. The precise weight that is appropriate in a particular case will necessarily
depend on the circumstances. Those circumstances are too diverse to be reduced to a formula or
rule, but the relevant considerations include the interpretation’s clarity, thoroughness, and
support; its context and purpose; the nature and transparency of the foreign legal system; the role
and authority of the entity or official offering the interpretation; its consistency with the foreign
government’s past positions; and any other corroborating or contradictory materials.

C. The Court Of Appeals Erred By Treating The Ministry’s Amicus Brief As
Binding And By Disregarding Other Relevant Materials

The court of appeals held that, when a foreign government “directly participates in U.S.
court proceedings by providing a sworn evidentiary proffer regarding the construction and effect
of its laws and regulations, which is reasonable under the circumstances presented, a U.S. court
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is bound to defer.” Pet. App. 25a. In applying that standard and concluding that the Ministry’s
characterization of Chinese law was “reasonable,” the court generally limited its inquiry to the
four corners of the Ministry’s brief and the sources cited therein. Id. at 27a-29a. The court also
emphasized that a federal court may not “embark on a challenge to a foreign government’s
official representation to the court regarding its laws or regulations.” Id. at 26a.

In practical effect, therefore, the court of appeals held that a federal court is bound to
adopt a foreign government’s submission characterizing its own law—and may not consider
other relevant material—so long as that characterization is facially reasonable. That rigid rule is
inconsistent with the policies underlying Rule 44.1 and with this Court’s treatment of analogous
submissions from U.S. States. And the court of appeals erred in concluding that its approach was
supported by United States v. Pink, 315 U.S. 203 (1942), or by considerations of comity and
reciprocity.

1. The court of appeals’ rule of binding deference is inconsistent with the policies
embodied in Rule 44.1

As the court of appeals observed, Rule 44.1 does not expressly address the weight a
federal court should give to a foreign government’s submission characterizing its laws. Pet. App.
22a. In at least two respects, however, the court’s approach departs from the policies embodied
in that rule.

a. Rule 44.1 seeks to align the treatment of foreign and domestic law by providing district
courts with broad latitude to “determin[e] foreign law” based on “any relevant material or
source.” That direction reflects a judgment that “whenever possible issues of foreign law should
be resolved on their merits and on the basis of a full presentation and evaluation of the available
materials.” 9A Wright & Miller § 2444, at 351.

The court of appeals’ approach is inconsistent with that sound policy because it precludes
a court from considering other relevant material whenever it is presented with a facially
reasonable submission from a foreign government. Here, for example, the district court
concluded that the Ministry’s submissions “fail[ed] to address critical provisions of the
[governing legal regime],” Pet. App. 119a, and that they incorrectly implied that a superseded
legal regime “was still controlling,” id. at 132a n.45. The court also highlighted, inter alia,
China’s statement to the WTO that it had “g[i]Jve[n] up ‘export administration... of vitamin C* ”
at the end of 2001, id. at 74a (citation omitted), and the Chamber’s statements that respondents
had “voluntarily” agreed on prices and quantities “without any government intervention,” id. at
173a-174a (citation and emphases omitted).

The court of appeals did not conclude that the district court’s reliance on that material
was substantively wrong or irrelevant to the proper interpretation of Chinese law. To the
contrary, it stated that, “if the Chinese Government had not appeared in this litigation, the district
court’s careful and thorough treatment of the evidence * * * would have been entirely
appropriate.” Pet. App. 30a n.10. But because the Ministry had filed a brief that the court deemed
facially reasonable, it concluded that the district court had erred by considering additional
material and thereby “embark[ing] on a challenge to [the Ministry’s] official representation.” Id.
at 26a. A standard that does not permit a court even to consider such relevant information is
inconsistent with federal courts’ responsibility to “determin[e] foreign law” based on “any
relevant material or source.” Fed. R. Civ. P. 44.1.

b. The court of appeals also departed from the policies embodied in Rule 44.1 by placing
dispositive weight on the fact that the Ministry had “directly participate[d]” in the litigation by
offering what the court called a “sworn evidentiary proffer.” Pet. App. 25a; see id. at 23a
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(distinguishing a case in which the foreign government “did not appear before the court”). That
is true for two reasons.

First, the court of appeals’ characterization of the Ministry’s submission as “a sworn
evidentiary proffer,” Pet. App. 25a, was inapt. Rule 44.1 abrogated the common-law rule treating
questions of foreign law as questions of fact, and it specifies that a district court’s determination
of an issue of foreign law “must be treated as a ruling on a question of law.” Although the
Ministry’s amicus brief was surely relevant to the district court’s determination whether Chinese
law required the anticompetitive conduct at issue in this case, that legal brief was neither a
“sworn” document nor an “evidentiary proffer.” See Pet. Br. 35-36. By the same token, a court
that considers but ultimately rejects a foreign government’s characterization of its laws does not
thereby accuse the foreign government of misrepresenting the pertinent facts. Cf. pp. 26-27, infra
(explaining that federal courts give significant but not controlling weight to a state attorney
general’s characterization of state law).

Second, the court of appeals erred by holding that greater deference is required when a
foreign government participates directly in litigation. That fact may bear on the weight a foreign
government’s views should receive. It ensures, for example, that the government has focused on
the specific foreign-law issue that is actually before the court. But many other factors also bear
on the weight that should be afforded to a foreign government’s interpretation, see p. 21, supra,
and the court of appeals did not explain why it placed dispositive weight on this single
consideration. In some circumstances, moreover, a U.S. court might justifiably view a
pronouncement prepared for litigation purposes with greater skepticism than it would view a
similar pronouncement drafted with no specific controversy in mind. Cf. Bowen v. Georgetown
Univ. Hosp., 488 U.S. 204, 213 (1988) (“Deference to what appears to be nothing more than an
agency’s convenient litigating position would be entirely inappropriate.”).

The court of appeals’ rule, moreover, would automatically inure to the benefit of any
foreign government that appears in U.S. court as a plaintiff or defendant in a case controlled in
whole or in part by its domestic laws—a relatively common occurrence. The court identified no
sound reason why a federal court should be bound, in any suit to which a foreign government is a
party, by whatever facially reasonable litigating position that party may assert concerning the
proper understanding of its own laws. That result would be particularly anomalous because Rule
44.1 allows courts to look beyond the “material presented by the parties” specifically to ensure
that courts have the ability to “reexamine and amplify material that has been presented by
counsel in partisan fashion or in insufficient detail.” Advisory Committee Note. That
consideration applies with full force when the litigant is a foreign government.

2. The court of appeals’ rule of binding deference is inconsistent with this Court’s
treatment of analogous submissions from U.S. States

The court of appeals’ rule of binding deference is inconsistent with this Court’s approach
in the other principal circumstance in which federal courts are presented with the views of other
sovereigns on the proper interpretation of their laws. When federal courts receive submissions by
U.S. States addressing the proper interpretation of state law, the courts give those submissions
significant but not controlling weight. Nothing in the text, history, or purposes of Rule 44.1
suggests that a federal court determining foreign law must give greater weight to the views of a
foreign sovereign.
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This Court has long held that “[t]he law of any State of the Union * * * is a matter of
which the courts of the United States are bound to take judicial notice, without plea or proof.”
Lamar v. Micou, 114 U.S. 218, 223 (1885). If the applicable state law is established by a
decision of “the State’s highest court,” that decision is “binding on the federal courts.”
Wainwright v. Goode, 464 U.S. 78, 84 (1983) (per curiam); see Mullaney v. Wilbur, 421 U.S.
684, 691 (1975). Otherwise, a federal court must “consider all of the available legal sources” to
predict “how the state’s highest court would answer the open questions.” 19 Wright & Miller
84507, at 178-179 (3d ed. 2016); see Salve Regina Coll., 499 U.S. at 227.

In deciding questions of state law, the views of the State as expressed by its attorney
general are “entitled to weight.” 19 Wright & Miller § 4507, at 157-158; see Arizonans for
Official English v. Arizona, 520 U.S. 43, 76 n.30 (1997) (citing with approval an opinion
concluding that the “reasoned opinion of [a] State Attorney General should be accorded
respectful consideration™). This Court has made clear, however, that those views are not entitled
to “controlling weight.” Stenberg v. Carhart, 530 U.S. 914, 940 (2000); see, e.g., Virginia v.
American Booksellers Ass’n., 484 U.S. 383, 395 (1988). The court of appeals gave no sound
reason for requiring that federal courts give greater weight to the views of foreign governments.

3. This Court’s decision in Pink does not support the court of appeals’ rule of binding
deference

The court of appeals believed that its rigid approach was compelled by this Court’s pre-
Rule 44.1 decision in Pink. Pet. App. 20a, 22a-23a. That is not correct. Pink arose out of an
action brought by the United States to recover assets of the U.S. branch of a Russian insurance
company that had been nationalized in 1918 after the Russian revolution. 315 U.S. at 210. In
1933, the government of the Soviet Union assigned the nationalized assets to the United States.
Id. at 211. The disposition of the case turned on the extraterritorial effect of the nationalization
decree—specifically, whether the decree had reached the assets of the Russian insurance
company located in the United States, or instead had been limited to property in Russia. Id. at
213-215, 217.

To support its position that the nationalization decree had reached all of the company’s
assets, the United States obtained an “official declaration by the Commissariat for Justice” of the
Russian Socialist Federal Soviet Republic. Pink, 315 U.S. at 218. The declaration certified that
the decree had reached “the funds and property of former insurance companies * * * irrespective
of whether it was situated within the territorial limits of [Russia] or abroad.” Id. at 220 (citation
omitted). This Court held that “the evidence supported [a] finding” that “the Commissariat for
Justice ha[d] power to interpret existing Russian law.” Ibid. “That being true,” the Court
concluded that the “official declaration [wa]s conclusive so far as the intended extraterritorial
effect of the Russian decree [wa]s concerned.” Ibid.

This Court’s treatment of the declaration as conclusive was thus premised on an
independent finding about the Commissariat’s authority within the Soviet legal system. Pink, 315
U.S. at 220. The declaration was also obtained by the United States, through official “diplomatic
channels.” Id. at 218. The Commissariat’s declaration was thus in some respects akin to a state
supreme court’s answer to a question of state law certified by a federal court. Cf. Arizonans for
Official English, 520 U.S. at 76-77. There was apparently no indication that the declaration was
incomplete or inconsistent with the Soviet Union’s past statements, and the Court emphasized
that the declaration was consistent with expert evidence that “gave great credence to [the]
position” that the nationalization decree reached property located abroad. Pink, 315 U.S. at 218.
The Court’s statement that the Commissariat’s declaration was “conclusive” under those unusual
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circumstances does not suggest that every submission by a foreign government is entitled to the
same weight.

4. Considerations of reciprocity and comity do not support the court of appeals’ rule of
binding deference

The court of appeals also reasoned that a foreign government’s characterization of its
own laws should be afforded “the same respect and treatment that we would expect our
government to receive in comparable matters.” Pet. App. 26a. That concern for reciprocity was
sound, but it does not support the court’s approach. In fact, the opposite is true.

When the United States litigates questions of U.S. law in foreign tribunals, it expects that
the views submitted on its behalf will be afforded substantial weight, and that its
characterizations of U.S. law will be accepted because they are accurate and well-supported. But
the United States historically has not argued that foreign courts are bound to accept its
characterizations or precluded from considering other relevant material. And although other
nations’ approaches to determining foreign law vary, we are not aware of any foreign-court
decision holding that representations by the United States are entitled to such conclusive weight.

The understanding that a government’s expressed view of its own law is ordinarily
entitled to substantial but not conclusive weight is also consistent with two international treaties
that establish formal mechanisms by which one government may obtain from another an official
statement characterizing its laws. Those treaties specify that “[t]he information given in reply
shall not bind the judicial authority from which the request emanated.” European Convention on
Information on Foreign Law art. 8, June 7, 1968, 720 U.N.T.S. 147, 154, see Organization of
American States, Inter-American Convention on Proof of and Information on Foreign Law art. 6,
May 8, 1979, O.A.S.T.S. No. 53, 1439 U.N.T.S. 107, 111 (similar). Although the United States
is not a party to those treaties, they reflect an international practice that is inconsistent with the
court of appeals’ approach, and they confirm that the court’s rule of binding deference is not
supported by considerations of international comity.

D. This Court Should Vacate The Decision Below And Remand The Case To Allow
The Court Of Appeals To Apply The Correct Legal Standard

Because the court of appeals concluded that the district court was bound to defer to the
Ministry’s amicus brief, the court did not consider the shortcomings that the district court had
identified in the Ministry’s submissions or the other aspects of “the district court’s careful and
thorough treatment of the evidence before it.” Pet. App. 30a n.10. The question whether the
district court correctly interpreted Chinese law is not before this Court, and we do not take a
position on it. But the materials identified by the district court were, at minimum, relevant to the
weight that the Ministry’s submissions should receive and to the question whether Chinese law
required respondents’ conduct. This Court should therefore vacate the decision below and
remand to allow the court of appeals to consider that question under the correct legal standard.

* * * *

OnJune 14, 2018, the U.S. Supreme Court vacated and remanded the appellate
court’s decision, holding that while the court should consider a foreign government’s
submission, it should also consider other indications and not give the government’s
statement conclusive effect. The Supreme Court’s unanimous opinion is excerpted
below (with footnotes omitted).
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When foreign law is relevant to a case instituted in a federal court, and the foreign government
whose law is in contention submits an official statement on the meaning and interpretation of its
domestic law, may the federal court look beyond that official statement? The Court of Appeals
for the Second Circuit answered generally “no,” ruling that federal courts are “bound to defer” to
a foreign government’s construction of its own law, whenever that construction is “reasonable.”
In re Vitamin C Antitrust Litigation, 837 F. 3d 175, 189 (2016).

We hold otherwise. A federal court should accord respectful consideration to a foreign
government’s submission, but is not bound to accord conclusive effect to the foreign
government’s statements. Instead, Federal Rule of Civil Procedure 44.1 instructs that, in
determining foreign law, “the court may consider any relevant material or source ... whether or
not submitted by a party.” As “[t]he court’s determination must be treated as a ruling on a
question of law,” Fed. Rule Civ. Proc. 44.1, the court “may engage in its own research and
consider any relevant material thus found,” Advisory Committee’s 1966 Note on Fed. Rule Civ.
Proc. 44.1, 28 U.S. C. App., p. 892 (hereinafter Advisory Committee’s Note). Because the
Second Circuit ordered dismissal of this case on the ground that the foreign government’s
statements could not be gainsaid, we vacate that court’s judgment and remand the case for
further consideration.

At common law, the content of foreign law relevant to a dispute was treated “as a
question of fact.” Miller, Federal Rule 44.1 and the “Fact” Approach to Determining Foreign
Law: Death Knell for a Die-Hard Doctrine, 65 Mich. L. Rev. 613, 617-619 (1967) (Miller). In
1801, this Court endorsed the common-law rule, instructing that “the laws of a foreign nation”
must be “proved as facts.” Talbot v. Seeman, 1 Cranch 1, 38 (1801); see, e.g., Church v. Hub-
bart, 2 Cranch 187, 236 (1804) (“Foreign laws are well understood to be facts.”). Ranking
questions of foreign law as questions of fact, however, “had a number of undesirable practical
consequences.” 9A C. Wright & A. Miller, Federal Practice and Procedure 82441, p. 324 (3d ed.
2008) (Wright & Miller). Foreign law “had to be raised in the pleadings” and proved “in
accordance with the rules of evidence.” Ibid. Appellate review was deferential and limited to the
record made in the trial court. Ibid.; see also Miller 623.

Federal Rule of Civil Procedure 44.1, adopted in 1966, fundamentally changed the mode
of determining foreign law in federal courts. The Rule specifies that a court’s determination of
foreign law “must be treated as a ruling on a question of law,” rather than as a finding of fact.
Correspondingly, in ascertaining foreign law, courts are not limited to materials submitted by the
parties; instead, they “may consider any relevant material or source ... , whether or not ...
admissible under the Federal Rules of Evidence.” Ibid. Appellate review, as is true of domestic
law determinations, is de novo. Advisory Committee’s Note, at 892. Rule 44.1 frees courts “to
reexamine and amplify material ... presented by counsel in partisan fashion or in insufficient
detail.” 1bid. The “obvious” purpose of the changes Rule 44.1 ordered was “to make the process
of determining alien law identical with the method of ascertaining domestic law to the extent that
it is possible to do so.” Wright & Miller §2444, at 338-342.
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Federal courts deciding questions of foreign law under Rule 44.1 are sometimes provided
with the views of the relevant foreign government, as they were in this case through the amicus
brief of the Ministry. See supra, at 2— 3. As the Court of Appeals correctly observed, Rule 44.1
does not address the weight a federal court determining foreign law should give to the views
presented by the foreign government. See 837 F. 3d, at 187. Nor does any other rule or statute. In
the spirit of “international comity,” Societe Nationale Industrielle Aerospatiale v. United States
Dist. Court for Southern Dist. of lowa, 482 U.S. 522, 543, and n. 27 (1987), a federal court
should carefully consider a foreign state’s views about the meaning of its own laws. See United
States v. McNab, 331 F. 3d 1228, 1241 (CA11 2003); cf. Bodum USA, Inc. v. La Cafetiere, Inc.,
621 F. 3d 624, 638-639 (CA7 2010) (Wood, J., concurring). But the appropriate weight in each
case will depend upon the circumstances; a federal court is neither bound to adopt the foreign
government’s characterization nor required to ignore other relevant materials. When a foreign
government makes conflicting statements, see supra, at 5, or, as here, offers an account in the
context of litigation, there may be cause for caution in evaluating the foreign government’s
submission.

Given the world’s many and diverse legal systems, and the range of circumstances in
which a foreign government’s views may be presented, no single formula or rule will fit all cases
in which a foreign government describes its own law. Relevant considerations include the
statement’s clarity, thoroughness, and support; its context and purpose; the transparency of the
foreign legal system; the role and authority of the entity or official offering the statement; and the
statement’s consistency with the foreign government’s past positions.

Judged in this light, the Court of Appeals erred in deeming the Ministry’s submission
binding, so long as facially reasonable. That unyielding rule is inconsistent with Rule 44.1
(determination of an issue of foreign law “must be treated as a ruling on a question of law”; court
may consider “any relevant material or source”) and, tellingly, with this Court’s treatment of
analogous submissions from States of the United States. If the relevant state law is established by
a decision of “the State’s highest court,” that decision is “binding on the federal courts.”
Wainwright v. Goode, 464 U.S. 78, 84 (1983) (per curiam); see Mullaney v. Wilbur, 421 U.S.
684, 691 (1975). But views of the State’s attorney general, while attracting “respectful
consideration,” do not garner controlling weight. Arizonans for Official English v. Arizona, 520
U.S. 43, 76-77, n. 30 (1997); see, e.g., Virginia v. American Booksellers Assn., Inc., 484 U.S.
383, 393-396 (1988). Furthermore, because the Court of Appeals riveted its attention on the
Ministry’s submission, it did not address other evidence, including, for example, China’s
statement to the WTO that China had “g[i]ve[n] up export administration ...of vitamin C” at the
end of 2001. 810 F. Supp. 2d, at 532 (internal quotation marks omitted).

The Court of Appeals also misperceived this Court’s decision in United States v. Pink,
315 U.S. 203 (1942). See 837 F. 3d, at 186-187, 189. Pink, properly comprehended, is not
compelling authority for the attribution of controlling weight to the Ministry’s brief. We note,
first, that Pink was a pre-Rule 44.1 decision. Second, Pink arose in unusual circumstances. Pink
was an action brought by the United States to recover assets of the U.S. branch of a Russian
insurance company that had been nationalized in 1918, after the Russian revolution. 315 U.S., at
210-211. In 1933, the Soviet Government assigned the nationalized assets located in this country
to the United States. Id., at 211-212. The disposition of the case turned on the extraterritorial
effect of the nationalization decree—specifically, whether the decree reached assets of the
Russian insurance company located in the United States, or was instead limited to property in
Russia. Id., at 213-215, 217. To support the position that the decree reached all of the company’s
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assets, the United States obtained an “official declaration of the Commissariat for Justice” of the
Russian Socialist Federal Soviet Republic. Id., at 218. The declaration certified that the
nationalization decree reached “the funds and property of former insurance companies ...
irrespective of whether [they were] situated within the territorial limits of [Russia] or abroad.”
Id., at 220 (internal quotation marks omitted). This Court determined that “the evidence
supported [a] finding” that “the Commissariat for Justice ha[d] power to interpret existing
Russian law.” Ibid. “That being true,” the Court concluded, the “official declaration [wa]s
conclusive so far as the intended extraterritorial effect of the Russian decree [wa]s concerned.”
Ibid.

This Court’s treatment of the Commissariat’s submission as conclusive rested on a
document obtained by the United States, through official “diplomatic channels.” Id., at 218.
There was no indication that the declaration was inconsistent with the Soviet Union’s past
statements. Indeed, the Court emphasized that the declaration was consistent with expert
evidence in point. See ibid. That the Commissariat’s declaration was deemed “conclusive” in the
circumstances Pink presented scarcely suggests that all submissions by a foreign government are
entitled to the same weight.

The Court of Appeals also reasoned that a foreign government’s characterization of its
own laws should be afforded “the same respect and treatment that we would expect our
government to receive in comparable matters.” 837 F. 3d, at 189. The concern for reciprocity is
sound, but it does not warrant the Court of Appeals’” judgment. Indeed, the United States,
historically, has not argued that foreign courts are bound to accept its characterizations or
precluded from considering other relevant sources.

The understanding that a government’s expressed view of its own law is ordinarily
entitled to substantial but not conclusive weight is also consistent with two international treaties
that establish formal mechanisms by which one government may obtain from another an official
statement characterizing its laws. Those treaties specify that “[t]he information given in the reply
shall not bind the judicial authority from which the request emanated.” European Convention on
Information on Foreign Law, Art. 8, June 7, 1968, 720 U. N. T. S. 154, see Inter-American
Convention on Proof of and Information on Foreign Law, Art. 6, May 8, 1979, 0. A.S. T. S.
1439 U. N. T. S. 111 (similar). Although the United States is not a party to those treaties, they
reflect an international practice inconsistent with the Court of Appeals’ “binding, if reasonable”
resolution.

Because the Court of Appeals concluded that the District Court was bound to defer to the
Ministry’s brief, the court did not consider the shortcomings the District Court identified in the
Ministry’s position or other aspects of “the [D]istrict [C]ourt’s careful and thorough treatment of
the evidence before it.” 837 F. 3d, at 191, n. 10. The correct interpretation of Chinese law is not
before this Court, and we take no position on it. But the materials identified by the District Court
were at least relevant to the weight the Ministry’s submissions should receive and to the question
whether Chinese law required the Chinese sellers’ conduct. We therefore vacate the judgment of
the Court of Appeals and remand the case for renewed consideration consistent with this opinion.

* * * *
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2. Detroit International Bridge Company v. Canada

On October 15, 2018, the U.S. Supreme Court dismissed the petition for writ of
certiorari filed by Detroit International Bridge Company. No. 18-161. See Digest 2017 at
128-30 for a discussion of the decision by the U.S. Court of Appeals for the D.C. Circuit,
rejecting the challenge to the issuance of a permit for construction of a new
international bridge.

3. Leibovitch v. Iran

On February 2, 2018, the United States filed a statement of interest in Leibovitch v. Iran
in response to the district court’s request for U.S. views on whether permitting
discovery sought by plaintiffs would “interfere with U.S. foreign policy toward Iran by
obstructing a key component of the international nuclear deal.” The brief was filed prior
to the U.S. announcement that it would cease participating in the Joint Comprehensive
Plan of Action (“JCPOA”), the nuclear deal with Iran. See Chapter 19 for discussion of the
May 8, 2018 announcement regarding the JCPOA. In Leibovitch, plaintiffs sought
discovery in order to locate Iranian assets to execute on a judgment against Iran for
providing support for a terrorist attack in Israel by the Palestine Islamic Jihad (“PIJ”). The
discovery requested pertained to the Boeing Company’s transactions with Iran Air,
which were permitted by the JCPOA. Boeing argued that the discovery requests would
interfere with U.S. foreign policy toward Iran. Excerpts follow from the U.S. statement of
interest, which is available at https://www.state.gov/digest-of-united-states-practice-in-
international-law/.

This proceeding implicates several important foreign policy interests of the United States,
including: the ability of U.S. victims of terrorism to seek compensation for their injuries;
implementation of the U.S. commitment under the JCPOA to allow for the sale of commercial
passenger aircraft and related parts and services to Iran; and the appropriate scope of discovery
into foreign state property in U.S. courts. This Statement of Interest addresses these foreign
policy interests in relation to this proceeding and the requested discovery. The United States does
not take a position on whether the Court should order the requested discovery, including whether
the discovery sought would be relevant to identifying assets that would be subject to execution in
satisfaction of a judgment. Instead, and without opining on a number of other issues that are
raised by the parties’ pleadings, the United States wishes to make clear that the United States is
implementing its JCPOA commitments, and that those commitments do not require the
Executive Branch to take any specific action with respect to efforts by judgment creditors of Iran
to pursue post-judgment discovery or other enforcement proceedings. However, as in any case
regarding discovery with respect to a foreign sovereign, if the Court were to determine the
requested discovery to be legally appropriate, the United States believes the Court should


https://www.state.gov/digest-of-united-states-practice-in-international-law/
https://www.state.gov/digest-of-united-states-practice-in-international-law/

138 DIGEST OF UNITED STATES PRACTICE IN INTERNATIONAL LAW

supervise such discovery carefully, taking into account the sensitive nature of discovery into
property of foreign states and their agencies and instrumentalities.

First, the United States condemns the terrorist actions that gave rise to the case, and
expresses its deepest sympathy for the victims and their family members. The United States is
committed to vigorously pursuing those responsible for violence against U.S. nationals, and it
has an interest in U.S. victims of terrorism being able to seek compensation for their injuries.

Second, the United States remains a participant in the JCPOA and continues to
implement its commitments under the deal as part of a broader strategy toward Iran, a key
element of U.S. foreign policy. As part of the JCPOA, the United States committed to:

[a]llow for the sale of commercial passenger aircraft and related parts and services to Iran
by licensing the (i) export, re-export, sale, lease or transfer to Iran of commercial
passenger aircraft for exclusively civil aviation end-use, (ii) export, re-export, sale, lease
or transfer to Iran of spare parts and components for commercial passenger aircraft, and
(iii) provision of associated service[s], including warranty, maintenance, and repair
services and safety-related inspections, for all the foregoing, provided that licensed items
and services are used exclusively for commercial passenger aviation.

JCPOA Annex Il 8 5.1.1, available at https://www.state.gov/documents/organization/245320.pdf.

The civil aviation-related commitment was—and continues to be—a key component of
the sanctions relief provided to Iran under the JCPOA. In furtherance of that commitment, in
September 2016, the United States issued a license to Boeing to authorize transactions associated
with the proposed sales to Iran Air, as described above. ...However, the United States is not a
party to any contract or agreement between Boeing and Iran Air and has not taken part in any
negotiations between those parties related to transactions contemplated by such an agreement.

As a result, the United States does not have certain information regarding Boeing and
Iran Air’s commercial arrangements that may be relevant to the Court’s question regarding
discovery. ... Moreover, the JCPOA does not require the United States to take any specific
action with respect to efforts by judgment creditors of Iran to pursue post-judgment discovery or
other enforcement proceedings, including in the matter pending before the Court, nor do any
other U.S. commitments under the JCPOA.

The United States also has a substantial interest in ensuring that any U.S. court
supervising post-judgment discovery into presumptively immune foreign-state property carefully
adhere to basic principles of relevance and be sensitive to the significant comity, reciprocity, and
foreign relations concerns raised by overly broad and burdensome discovery. Any court-ordered
discovery in aid of execution on the assets of a foreign state or its agency or instrumentality
should, as a general matter, take into consideration whether the discovery is directed at property
that would be subject to execution in satisfaction of a judgment pursuant to the Foreign
Sovereign Immunities Act, as well as considerations of international comity and the potential
reciprocal implications for the United States in foreign courts. See Republic of Argentina v.
NML Capital Ltd., 134 S. Ct. 2250, 2258 n.6 (2014) (acknowledging the range of considerations
district courts will need to take into account in this context).

* * * *
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4, Sokolow

As discussed in Digest 2015 at 144-45, the United States filed a statement of interest in
a case against the Palestinian Authority (“PA”) and the Palestinian Liberation
Organization (“PLO"”) urging the court to take into account national security and foreign
policy interests in deciding whether to stay execution of a judgment against the PA and
whether to impose a bond requirement pending appeal. On August 31, 2016, the U.S.
Court of Appeals for the Second Circuit decided that the district court lacked general or
specific personal jurisdiction over the PA and PLO in the case and vacated the judgment
of the district court. Waldman v. PLO, 835 F.3d 317 (2d. Cir. 2016). Plaintiffs filed a
petition for certiorari on March 3, 2017. Sokolow v. PLO, No. 16-1071. On June 26, 2017,
the Supreme Court invited the United States to file a brief expressing its views. The U.S.
brief filed on February 22, 2018 is excerpted below. On April 2, 2018, the Supreme Court
denied the petition for certiorari, as the United States recommended.

Private actions under the Anti-Terrorism Act are an important means of fighting terrorism and
providing redress for the victims of terrorist attacks and their families. The court of appeals held
here, however, that this particular action is barred by constitutional constraints on the exercise of
personal jurisdiction because the district court had neither general nor specific jurisdiction over
respondents in this suit arising from overseas terrorist attacks. Petitioners challenge that
conclusion on three grounds: they argue that respondents lack any rights at all under the Due
Process Clause of the Fifth Amendment (Pet. 22-27); in the alternative the court of appeals erred
in applying principles of personal jurisdiction developed under the Due Process Clause of the
Fourteenth Amendment to assess jurisdiction under the Due Process Clause of the Fifth
Amendment (Pet. 27-30); and in any event the court of appeals erred in its application of
specific-jurisdiction principles to the facts of this case (Pet. 30-34). The court of appeals’
rejection of those arguments does not conflict with any decision of this Court, implicate any
conflict among the courts of appeals, or otherwise warrant this Court’s intervention at this time.

1. The court of appeals’ conclusion that respondents are entitled to due process
protections does not warrant this Court’s review.

a. The court of appeals’ determination does not conflict with any decision of this Court.
The Fifth and Fourteenth Amendments prohibit the federal government and the States,
respectively, from depriving any “person” of “life, liberty, or property, without due process of
law.” U.S. Const. Amends. V, XIV. ...

Because the Due Process Clauses of the Fifth and Fourteenth Amendments “speak][] only
of “persons,” ” Livnat v. Palestinian Auth., 851 F.3d 45, 48 (D.C. Cir. 2017) (citation omitted),
petition for cert. pending, No. 17-508 (filed Sept. 28, 2017), whether an entity receives due
process protections depends on whether the entity qualifies as a “person.” This Court has
recognized one class of entities that are not “persons” for purposes of due process: the States of
the Union. South Carolina v. Katzenbach, 383 U.S. 301, 323-324 (1966), abrogated on other
grounds by Shelby Cnty. v. Holder, 133 S. Ct. 2612 (2013). In reaching that result, the Court
stated only that “[t]he word “person’ in the context of the Due Process Clause of the Fifth
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Amendment cannot, by any reasonable mode of interpretation, be expanded to encompass the
States of the Union.” 1bid.

This Court has not recognized any other class of entities—whether natural or artificial—
as outside the category of “persons” for purposes of due process. It has treated as “persons”
domestic and foreign entities of various types, such as corporations. See, e.g., International Shoe,
326 U.S. at 316-317 (domestic corporation); Daimler AG v. Bauman, 134 S. Ct. 746, 750-752
(2014) (German public stock company); Goodyear Dunlop Tires Operations, S. A. v. Brown, 564
U.S. 915, 918- 920 (2011) (foreign subsidiaries of a U.S. tire manufacturer). Because this
Court’s existing jurisprudence has set only States of the Union outside of the category of
“persons,” this Court’s decisions do not establish that foreign entities like respondents are barred
from invoking due process protections.

b. The Second Circuit’s treatment of respondents as entities that receive due process
protections also does not conflict with any decision of another court of appeals. In fact, the
decision below accords with the D.C. Circuit’s decision in Livnat, supra, which also held that the
PA is entitled to due process protections. 851 F.3d at 48, 50. ...

Petitioners err in contending (Pet. 24-25) that the decision below conflicts with federal
appellate decisions addressing the status of foreign sovereigns. As petitioners note (Pet. 24), the
Second and D.C. Circuits have held that foreign sovereigns lack due process rights—a question
on which this Court reserved decision in Republic of Argentina v. Weltover, Inc., 504 U.S. 607,
619 (1992) (assessing personal jurisdiction over Argentina under specific-jurisdiction principles,
while “[a]ssuming, without deciding, that a foreign state is a “person’ for purposes of the Due
Process Clause”). See Frontera Res. Azerbaijan Corp. v. State Oil Co. of the Azerbaijan
Republic, 582 F.3d 393, 399-400 (2d Cir. 2009); Price v. Socialist People’s Libyan Arab
Jamabhiriya, 294 F.3d 82, 95-100 (D.C. Cir. 2002). But as noted above, the Second and D.C.
Circuits have recognized that the reasoning of those decisions is limited to sovereigns, and they
have held that non-sovereign foreign entities like respondents do receive due process protections.
Pet. App. 19a-20a; see Livnat, 851 F.3d at 48, 50.

* * * *

Petitioners contend (Pet. 21) that this Court should decide whether respondents are
entitled to due process protections in the absence of a conflict because the decision below may
“interfere with the Executive’s foreign-affairs prerogatives.” In the view of the United States,
petitioners’ approach poses a greater threat of such interference. The power to recognize foreign
governments is exclusively vested in the President. Zivotofsky v. Kerry, 135 S. Ct. 2076, 2086
(2015); see ibid. (“Recognition is a topic on which the Nation must speak ...with one voice.”)
(citations and internal quotation marks omitted). The President’s recognition of a foreign state “is
a “formal acknowledgement’ that a particular “entity possesses the qualifications for statehood’
or ‘that a particular regime is the effective government of a state,”” Id. at 2084 (quoting 1
Restatement (Third) of Foreign Relations Law of the United States § 203 cmt. a (1987))—not
merely a determination that the United States will “accord [a government] certain benefits,” Pet.
26. An approach under which courts would assess the extent to which foreign entities operate as
“the effective government of a state” or “possess[] the qualifications for statehood,” Zivotofsky,
135 S. Ct. at 2084 (citation omitted), risks judicial determinations at odds with Presidential
determinations underlying recognition.
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c. The Court has not seen any need to revisit the scope of the term “person” under the
Due Process Clauses since Katzenbach, and in any event this case would not be an appropriate
vehicle for doing so for two reasons. First, petitioners’ argument relies (Pet. 23-24) on
analogizing respondents to foreign sovereigns and municipalities, but this Court has not yet
passed upon the status of those entities for due process purposes. Second, because respondents
are sui generis entities with a unique relationship to the United States government, a ruling on
whether respondents have due process protections is unlikely to have broad utility in resolving
future cases concerning other entities. See Pet. 8-9 (stating that respondents are not recognized as
sovereign by the United States but “interact with the United States as a foreign government,”
“employ ‘foreign agents’ ” that are registered “as agents of the ‘Government of a foreign
country’ ” under the Foreign Agents Registration Act of 1938, 22 U.S.C. 611, and “have
received over a billion dollars” from the United States in “government-to-government
assistance”) (citation omitted).

2. Certiorari is also not warranted to consider petitioners’ novel argument that federal
courts may exercise personal jurisdiction under the Fifth Amendment whenever “a defendant’s
conduct interfered with U.S. sovereign interests as set out in a federal statute, and the defendant
was validly served with process in the United States pursuant to a nationwide-service-of-process
provision.” ...

b. The Second Circuit’s approach to jurisdiction under the Fifth Amendment also does
not conflict with any decision of another court of appeals. Statutes such as the ATA present
questions concerning Fifth Amendment jurisdictional limitations because they contain
nationwide service-of-process and venue provisions that permit a federal court to exercise
jurisdiction over defendants who would not be subject to suit in the courts of the State in which
the federal court is located. See Fed. R. Civ. P. 4(k)(1)(A) and (C) (authorizing service of
process on a defendant who is not “subject to the jurisdiction of a court of general jurisdiction in
the state where the district court is located” if service is “authorized by a federal statute”); 18
U.S.C. 2334(a) (providing that an ATA defendant “may be served in any district where the
defendant resides, is found, or has an agent”).

In analyzing such statutes, courts of appeals generally have adapted Fourteenth
Amendment jurisdictional principles to the Fifth Amendment context in the manner that the
court below did: by considering a defendant’s contacts with the Nation as a whole, rather than
only contacts with a particular State, in deciding whether the defendant had the contacts needed
for personal jurisdiction. See, e.g., In re Application to Enforce Admin. Subpoenas Duces Tecum
of SEC, 87 F.3d 413, 417 (10th Cir. 1996) (“When the personal jurisdiction of a federal court is
invoked based upon a federal statute providing for nationwide or worldwide service, the relevant
inquiry is whether the respondent has had sufficient minimum contacts with the United States.”);
Livnat, 851 F.3d at 55.3 The decision below is consistent with those decisions, because the
Second Circuit concluded that the district court lacked jurisdiction on the ground that
respondents’ contacts with the United States as a whole were inadequate to ground either general
or specific jurisdiction. Pet. App. 23a-50a.

Petitioners point to no decision adopting their far broader “sovereign interests” theory,
under which the Fifth Amendment’s due process limitations are satisfied so long as the
“defendant’s conduct interfered with U.S. sovereign interests as set out in a federal statute, and
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the defendant was validly served with process in the United States pursuant to a nationwide-
service-of- process provision.” Pet. Reply Br. 11 (emphasis omitted). Indeed, the D.C. Circuit
concluded that “[n]o court has ever” adopted such an argument. Livnat, 851 F.3d at 54.4

Several courts also have suggested that if a defendant has sufficient contacts, a court must
determine that “the plaintiff s choice of forum [is] fair and reasonable.” Peay v. BellSouth Med.
Assistance Plan, 205 F.3d 1206, 1212 (10th Cir. 2000); see Republic of Panama v. BCCI
Holdings (Lux.) S.A., 119 F.3d 935, 947 (11th Cir. 1997); see also Livnat, 851 F.3d at 55 n.6
(noting that issue but declining to express a view).

c. Review of petitioners’ broad Fifth Amendment arguments would be premature. Few
courts have had the opportunity to consider such arguments. And the contours and implications
of petitioners’ jurisdictional theory—which turns on whether a defendant’s conduct “interfered
with U.S. sovereign interests as set out in a federal statute,” Pet. Reply Br. 11—are not
themselves well developed. Under these circumstances, further development in the lower courts
is likely to be useful before this Court addresses arguments that the federal courts may, in
particular circumstances, exercise personal jurisdiction over civil cases without regard to the
principles of specific and general jurisdiction developed under the Fourteenth Amendment.

d. Review of petitioners’ theory is not currently warranted on the ground that application
of Fourteenth Amendment-derived jurisdictional principles “leaves the [ATA] a practical nullity”
and “would bar most suits under the Act based on overseas attacks.” Pet. 17. It is far from clear
that the court of appeals’ approach will foreclose many claims that would otherwise go forward
in federal courts. As the court of appeals explained, its approach permits U.S. courts to exercise
jurisdiction over defendants accused of targeting U.S. citizens in an act of international terrorism.
... It permits U.S. courts to exercise jurisdiction if the United States was the focal point of the
harm caused by the defendant’s participation in or support for overseas terrorism. ...And the
court of appeals stated that it would permit U.S. courts to exercise jurisdiction over defendants
alleged to have purposefully availed themselves of the privilege of conducting activity in the
United States, by, for example, making use of U.S. financial institutions to support international
terrorism. See id. at 46a-47a (discussing Licci v. Lebanese Canadian Bank, SAL, 732 F.3d 161
(2d Cir. 2013)). In addition, nothing in the court’s opinion calls into question the United States’
ability to prosecute defendants under the broader due process principles the courts have
recognized in cases involving the application of U.S. criminal laws to conduct affecting U.S.
citizens or interests. See id. at 44a; accord Livnat, 851 F.3d at 56. Under these circumstances, in
the absence of any conflict or even a developed body of law addressing petitioners’ relatively
novel theory, this Court’s intervention is not warranted.

3. Finally, certiorari is not warranted to address the court of appeals’ factbound
application of established specific-jurisdiction principles. See Pet. 30-34. As a threshold matter,
the court of appeals correctly identified those principles. The court analyzed whether “the
defendant’s suit-related conduct * * * create[d] a substantial connection with the forum State.”
Pet. App. 32a (quoting Walden, 134 S. Ct. at 1121); see id. at 33a (framing the inquiry as
“whether the defendants’ suit-related conduct—their role in the six terror attacks at issue—
creates a substantial connection with the forum State pursuant to the ATA”). Petitioners misread
the decision below as holding that petitioners could establish specific jurisdiction only if
respondents “ “specifically targeted” U.S. citizens or territory.” Pet. Reply Br. 11 (quoting Pet.
App. 45a). The court of appeals stated that respondents had not “specifically targeted United
States citizens,” Pet. App. 454, in distinguishing two cases invoked by petitioners, in which the
defendants were accused of providing material support or financing to terrorist organizations
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whose “specific aim” was to “target[] the United States,” or to “kill Americans and destroy U.S.
property,” id. at 42a, 45a (citations omitted); see id. at 42a-45a (discussing In re Terrorist
Attacks on Sept. 11, 2001, 714 F.3d 659 (2d Cir. 2013); United States v. al Kassar, 660 F.3d 108
(2d Cir. 2011), cert. denied, 566 U.S. 986 (2012)). But the court of appeals recognized that
specific jurisdiction may exist when “the brunt” or “the focal point” of the harm from an
intentional tort is felt in the forum State. Id. at 43a (quoting Calder, 465 U.S. at 789). The court
found petitioners’ claims did not meet that standard because Israel, not the United States, was
“the focal point of the torts alleged in this litigation.” Ibid.

* * * *

B. ALIEN TORT STATUTE AND TORTURE VICTIM PROTECTION ACT
1. Overview

The Alien Tort Statute (“ATS”), sometimes referred to as the Alien Tort Claims Act
(“ATCA”), was enacted as part of the First Judiciary Act in 1789 and is codified at 28
U.S.C. § 1350. It provides that U.S. federal district courts “shall have original jurisdiction
of any civil action by an alien for tort only, committed in violation of the law of nations
or a treaty of the United States.” In 2004 the Supreme Court held that the ATS is “in
terms only jurisdictional” but that, in enacting the ATS in 1789, Congress intended to
“enable[] federal courts to hear claims in a very limited category defined by the law of
nations and recognized at common law.” Sosa v. Alvarez-Machain, 542 U.S. 692 (2004).
By its terms, this statutory basis for suit is available only to aliens.

The Torture Victim Protection Act (“TVPA”), which was enacted in 1992, Pub. L.
No. 102-256, 106 Stat. 73, appears as a note to 28 U.S.C. § 1350. It provides a cause of
action in federal courts against “[a]n individual ... [acting] under actual or apparent
authority, or color of law, of any foreign nation” for individuals, including U.S. nationals,
for torture and/or extrajudicial killing. The TVPA contains an exhaustion requirement
and a ten-year statute of limitations.

The following entries discuss 2018 developments in a selection of cases brought
under the ATS and the TVPA in which the United States participated.

2. ATS and TVPA Cases Post-Kiobel

In 2013, the U.S. Supreme Court dismissed ATS claims in Kiobel v. Royal Dutch Petroleum
Co., 133 S. Ct. 1659 (2013). For further background on the case, see Digest 2013 at 111-
17 and Digest 2011 at 129-36. The majority of the Court reasoned that the principles
underlying the presumption against extraterritoriality apply to claims under the ATS,
and that “even where the claims touch and concern the territory of the United States,
they must do so with sufficient force to displace the presumption against extraterritorial
application.”
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a. Al-Tamimi

As discussed in Digest 2017 at 131-35, the United States filed briefs in support of its
motion to dismiss claims against a former U.S. government official for allegedly enabling
unlawful acts against Palestinians by Israel Defense Forces (“IDF”). The district court
dismissed and plaintiffs appealed. The section of the July 5, 2018 U.S. brief on appeal to
the U.S. Court of Appeals for the D.C. Circuit regarding the TVPA and ATS is excerpted
below. Al-Tamimi v. Adelson, No. 17-5207 (D.C. Cir. 2019). The section of the brief
regarding the political question doctrine is excerpted infra.” The brief is available in full
at https://www.state.gov/digest-of-united-states-practice-in-international-law/.

Even if the political question doctrine did not render the plaintiffs’ claims non-justiciable, the
district court would still lack jurisdiction to hear them because they do not fall within any
statutory grant of jurisdiction. The district court did not consider these arguments because all of
the plaintiffs’ claims were covered by its political question and FTCA rulings. But this Court
“may affirm a district court on grounds other than those upon which it relied.” United States Int’l
Trade Comm’n v. Tenneco W., 822 F.2d 73, 80 (D.C. Cir. 1987).

A. The Alien Tort Statute

The amended complaint invoked the Alien Tort Statute, 28 U.S.C. § 1350 (ATYS), as the
source of jurisdiction for Count Il (war crimes, crimes against humanity, and genocide) and
Count Il (aiding and abetting the same) for the majority of individual plaintiffs. The ATS
provides that “[t]he district courts shall have original jurisdiction of any civil action by an alien
for a tort only, committed in violation of the law of nations or a treaty of the United States.” 28
U.S.C. § 1350.

In Kiobel v. Royal Dutch Petroleum Co., 569 U.S. 108, 124 (2013), the Supreme Court
held that “the presumption against extraterritoriality applies to claims under the ATS, and that
nothing in the statute rebuts that presumption.” While the presumption is not typically applied to
statutes that are “strictly jurisdictional,” the Court observed that “the principles underlying the
canon” applied equally to the ATS. Id. at 116. Specifically, the presumption “helps ensure that
the Judiciary does not erroneously adopt an interpretation of U.S. law that carries foreign policy
consequences not clearly intended by the political branches.” Id. (quoting EEOC v. Arabian
American Oil. Co., 499 U.S. 244, 248 (1991)). “[T]he danger of unwarranted judicial
interference in the conduct of foreign policy is magnified in the context of the ATS, because the
question is not what Congress has done but instead what courts may do.” Id. Courts faced with
claims under the ATS should therefore be “particularly wary of impinging on the discretion of
the Legislative and Executive Branches in managing foreign affairs.” 1d. (quoting Sosa v.
Alvarez-Machain, 542 U.S. 692, 727 (2004)).

The Supreme Court explained that “even where” claims asserted under the ATS “touch
and concern the territory of the United States,” jurisdiction will lie only if the claims “do so with
sufficient force to displace the presumption against extraterritorial application” of domestic law.

* Editor’s note: On February 19, 2019, the Court of Appeals issued its decision, reversing the district court’s
dismissal for lack of subject matter jurisdiction due to the nonjusticiable political questions raised by the case.
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Kiobel, 569 U.S. at 124-25. This inquiry takes place against the backdrop of the ATS’s function,
see RJR Nabisco, Inc. v. European Cmty., 136 S. Ct. 2090, 2101 (2016); Kiobel, 569 U.S. at 123-
24; Sosa, 542 U.S. at 714- 18, 722-24 & n.15, including, for example, to provide redress in
situations in which the United States could be viewed as having harbored or otherwise provided
refuge to an actual torturer or other “enemy of all mankind.” Filartiga v. Pena-lrala, 630 F.2d
876, 890 (2d Cir. 1980).

The claims in this case, however, are brought primarily by Palestinians living abroad,
seeking recovery for injuries caused by Israeli armed forces or Israeli settlers acting on foreign
soil. See Op. 18 (finding that all of the plaintiffs’ injuries were suffered in a foreign country). On
their face, and absent the identification of any United States interest to support jurisdiction here,
such claims to do not displace the presumption against extraterritoriality. The plaintiffs concede
that their claims cannot be based on any allegations “which arise out of [Abrams’s] eight years of
public service as a government employee.” Br. 22. Thus, any allegations regarding discussions
with Israeli officials must be disregarded (and would be too removed from supposed war crimes
and genocide to be controlling in any event).

The remaining allegations relating to Abrams’s domestic conduct, most of which concern
his public expressive activities, are far too insubstantial to displace the presumption against
extraterritorial application. For example, the plaintiffs allege that Abrams published articles,
gave speeches, and testified before Congress regarding issues of great public importance. ...“A
claim is too ‘insubstantial and frivolous’ to support federal question jurisdiction when it is
‘obviously without merit” or when “its unsoundness so clearly results from the previous decisions
of [the Supreme Court] as to foreclose the subject and leave no room for the inference that the
questions sought to be raised can be the subject of controversy.”” Herero People’s Reparations
Corp. v. Deutsche Bank, A.G., 370 F.3d 1192, 1194-95 (D.C. Cir. 2004) (quoting Hagans v.
Lavine, 415 U.S. 528, 538 (1974)). The claims that Abrams’s expressive activities—all protected
by the core of the First Amendment—amount to war crimes or genocide in a foreign country (or
aiding and abetting the same), and that the plaintiffs are entitled to $1 billion in damages as a
result, fall within both categories. See, e.g., NAACP v. Claiborne Hardware Co., 458 U.S. 886,
993 (1982) (“The use of speeches ...cannot provide the basis for a damages award.”); see also
Mclntyre v. Ohio Elections Comm’n, 514 U.S. 334, 347 (1995) (“[T]he advocacy of a politically
controversial viewpoint ... is the essence of First Amendment expression.”).

Other allegations of wrongdoing are entirely conclusory or threadbare. ... Such
allegations are insufficient to displace the presumption against extraterritorial application of the
ATS. See, e.g., Mustafa v. Chevron Corp., 770 F.3d 170, 190 (2d Cir. 2014) (“[O]ur
jurisdictional analysis need not take into account allegations that, on their face, do not satisfy
basic pleading requirements.”).

Some of the allegations in this category suggest, without providing any details, that
Abrams was involved in (or at least physically near) the raising of funds to support the activities
alleged to constitute war crimes. ... In some non-ATS contexts, the actual solicitation of funds
for unlawful foreign activities, or the use of the domestic banking system to transfer funds for
use in such activities, might support an application of U.S. law that is not explicitly
extraterritorial. Compared to private plaintiffs, the U.S. Government traditionally exercises a
considerable “degree of self-restraint and consideration of foreign governmental sensibilities.” F.
Hoffman-La Roche Ltd. v. Empagran S.A., 542 U.S. 155, 171 (2004) .... Accordingly, Congress
may be presumed to require a less substantial domestic nexus in a statute enforced by the
government—uwhich can take into account the potential impact on foreign relations in deciding
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whether to prosecute an action—than it might require for a statute enforced through private civil
actions. See RJR Nabisco, 136 S. Ct. at 2110. In the context of the ATS, however, attenuated,
vague, and conclusory allegations involving fundraising efforts—Ilike the ones involving
Abrams—do not constitute a sufficient domestic nexus to displace the presumption of
extraterritoriality. The “need for judicial caution” about “foreign policy concerns” when
“considering which claims c[an] be brought under the ATS” may counsel forbearance even in
circumstances where an express statutory cause of action under domestic law, reflecting the
considered judgment of Congress and the Executive, might be found applicable. Kiobel, 569 U.S.
at 116.

B. Torture Victim Protection Act

Presumably because the jurisdictional grant in the ATS is limited to suits brought “by an
alien,” 28 U.S.C. § 1350, the plaintiffs purported to invoke the Torture Victim Protection Act of
1991, Pub L. No. 102-256, 106 Stat. 73 (1992), “on behalf of the U.S. citizen plaintiffs against
all Defendants in Count I, similar to and on the same bases as the ATS invoked on behalf of the
non-U.S. citizen Plaintiffs.” Am. Compl. 1 3 (JA _). “Though the Torture Victim Act creates a
cause of action for official torture, this statute, unlike the Alien Tort Act, is not itself a
jurisdictional statute.” Kadic v. Karadzic, 70 F.3d 232, 246 (2d Cir.1995). Moreover, there is no
question that “Congress exempted American government officers and private U.S. persons from
the statute.” Saleh v. Titan Corp., 580 F.3d 1, 13 n.9 (D.C. Cir. 2009). Count Il must be
dismissed as brought against Abrams by U.S. citizens as well.

* * * *

b. Jesner v. Arab Bank

As discussed in Digest 2017 at 139-50, the United States filed an amicus brief in Jesner v.
Arab Bank, No. 16-499, asserting that a corporation can be a defendant in an action
under the ATS. The Supreme Court decided the case on April 24, 2018, affirming the
decision of the Court of Appeals. Justice Kennedy’s opinion reasoning that foreign
corporations are not proper defendants in actions under the ATS, in which a majority of
the court concurred, is excerpted below.

A

Petitioners are plaintiffs in five ATS lawsuits filed against Arab Bank in the United States
District Court for the Eastern District of New York. The suits were filed between 2004 and 2010.

A significant majority of the plaintiffs in these lawsuits—about 6,000 of them—are
foreign nationals whose claims arise under the ATS. These foreign nationals are petitioners here.
They allege that they or their family members were injured by terrorist attacks in the Middle East
over a 10-year period. Two of the five lawsuits also included claims brought by American
nationals under the Anti-Terrorism Act, 18 U. S. C. §2333(a), but those claims are not at issue.

Arab Bank is a major Jordanian financial institution with branches throughout the world,
including in New York. ... Petitioners allege that Arab Bank helped finance attacks by Hamas
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and other terrorist groups. Among other claims, petitioners allege that Arab Bank maintained
bank accounts for terrorists and their front groups and allowed the accounts to be used to pay the
families of suicide bombers.

Most of petitioners’ allegations involve conduct that occurred in the Middle East. Yet
petitioners allege as well that Arab Bank used its New York branch to clear dollar-denominated
transactions through the Clearing House Interbank Payments System. That elaborate system is
commonly referred to as CHIPS. It is alleged that some of these CHIPS transactions benefited
terrorists.

In addition to the dollar-clearing transactions, petitioners allege that Arab Bank’s New
York branch was used to launder money for the Holy Land Foundation for Relief and
Development (HLF), a Texas-based charity that petitioners say is affiliated with Hamas.
According to petitioners, Arab Bank used its New York branch to facilitate the transfer of funds
from HLF to the bank accounts of terrorist-affiliated charities in the Middle East.

During the pendency of this litigation, there was an unrelated case that also implicated
the issue whether the ATS is applicable to suits in this country against foreign corporations. See
Kiobel v. Royal Dutch Petroleum Co., 621 F. 3d 111 (CA2 2010). ... In Kiobel, the Court of
Appeals held that the ATS does not extend to suits against corporations. Id., at 120. This Court
granted certiorari in Kiobel. 565 U. S. 961 (2011).

After additional briefing and reargument in Kiobel, this Court held that, given all the
circumstances, the suit could not be maintained under the ATS. Kiobel v. Royal Dutch Petroleum
Co., 569 U. S. 108, 114, 124-125 (2013). The rationale of the holding, however, was not that the
ATS does not extend to suits against foreign corporations. That question was left unresolved.
The Court ruled, instead, that “all the relevant conduct took place outside the United States.” Id.,
at 124. Dismissal of the action was required based on the presumption against extraterritorial
application of statutes.

So while this Court in Kiobel affirmed the ruling that the action there could not be
maintained, it did not address the broader holding of the Court of Appeals that dismissal was
required because corporations may not be sued under the ATS. Still, the courts of the Second
Circuit deemed that broader holding to be binding precedent. As a consequence, in the instant
case the District Court dismissed petitioners’ ATS claims based on the earlier Kiobel holding in
the Court of Appeals; and on review of the dismissal order the Court of Appeals, also adhering to
its earlier holding, affirmed. In re Arab Bank, PLC Alien Tort Statute Litigation, 808 F.3d 144
(2015). This Court granted certiorari in the instant case. 581 U. S. _ (2017).

Since the Court of Appeals relied on its Kiobel holding in the instant case, it is instructive
to begin with an analysis of that decision. The majority opinion in Kiobel, written by Judge
Cabranes, held that the ATS does not apply to alleged international-law violations by a
corporation. 621 F. 3d, at 120. Judge Cabranes relied in large part on the fact that international
criminal tribunals have consistently limited their jurisdiction to natural persons. Id., at 132— 137.

Judge Leval filed a separate opinion. He concurred in the judgment on other grounds but
disagreed with the proposition that the foreign corporation was not subject to suit under the ATS.
Id., at 196. Judge Leval conceded that “international law, of its own force, imposes no liabilities
on corporations or other private juridical entities.” 1d., at 186. But he reasoned that corporate
liability for violations of international law is an issue of “civil compensatory liability” that
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international law leaves to individual nations. Ibid. Later decisions in the Courts of Appeals for
the Seventh, Ninth, and District of Columbia Circuits agreed with Judge Leval and held that
corporations can be subject to suit under the ATS. See Flomo v. Firestone Nat. Rubber Co., 643
F.3d 1013, 1017-1021 (CA7 2011); Doe I v. Nestle USA, Inc., 766 F. 3d 1013, 1020-1022
(CA9 2014); Doe VIII v. Exxon Mobil Corp., 654 F. 3d 11, 40-55 (CADC 2011), vacated on
other grounds, 527 Fed. Appx. 7 (CADC 2013). The respective opinions by Judges Cabranes and
Leval are scholarly and extensive, providing significant guidance for this Court in the case now
before it.

With this background, it is now proper to turn to the history of the ATS and the decisions
interpreting it.

B

Under the Articles of Confederation, the Continental Congress lacked authority to
“*cause infractions of treaties, or of the law of nations to be punished.”” Sosa v. Alvarez-
Machain, 542 U. S. 692, 716 (2004) (quoting J. Madison, Journal of the Constitutional
Convention 60 (E. Scott ed. 1893)). The Continental Congress urged the States to authorize suits
for damages sustained by foreign citizens as a result of violations of international law; but the
state courts’ vindication of the law of nations remained unsatisfactory. Concerns with the
consequent international-relations tensions “persisted through the time of the Constitutional
Convention.” 542 U. S., at 717.

Under the Articles of Confederation, the inability of the central government to ensure
adequate remedies for foreign citizens caused substantial foreign-relations problems. ...

The Framers addressed these matters at the 1787 Philadelphia Convention; and, as a
result, Article I11 of the Constitution extends the federal judicial power to “all cases affecting
ambassadors, other public ministers and consuls,” and “to controversies... between a state, or the
citizens thereof, and foreign states, citizens, or subjects.” 82. The First Congress passed a statute
to implement these provisions: The Judiciary Act of 1789 authorized federal jurisdiction over
suits involving disputes between aliens and United States citizens and suits involving diplomats.
889, 11, 1 Stat. 76-79.

The Judiciary Act also included what is now the statute known as the ATS. 89, id., at 76.
As noted, the ATS is central to this case and its brief text bears repeating. Its full text is: “The
district courts shall have original jurisdiction of any civil action by an alien for a tort only,
committed in violation of the law of nations or a treaty of the United States.” 28 U. S. C. §1350.
The ATS is “strictly jurisdictional” and does not by its own terms provide or delineate the
definition of a cause of action for violations of international law. Sosa, 542 U. S., at 713-714.
But the statute was not enacted to sit on a shelf awaiting further legislation. Id., at 714. Rather,
Congress enacted it against the backdrop of the general common law, which in 1789 recognized
a limited category of “torts in violation of the law of nations.” Ibid.

In the 18th century, international law primarily governed relationships between and
among nation-states, but in a few instances it governed individual conduct occurring outside
national borders (for example, “disputes relating to prizes, to shipwrecks, to hostages, and
ransom bills”). Id., at 714—715 (internal quotation marks omitted). There was, furthermore, a
narrow domain in which “rules binding individuals for the benefit of other individuals
overlapped with” the rules governing the relationships between nation-states. Id., at 715. As
understood by Blackstone, this domain included “three specific offenses against the law of
nations addressed by the criminal law of England: violation of safe conducts, infringement of the
rights of ambassadors, and piracy.” Ibid. (citing 4 W. Blackstone, Commentaries on the Laws of
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England 68 (1769)). “It was this narrow set of violations of the law of nations, admitting of a
judicial remedy and at the same time threatening serious consequences in international affairs,
that was probably on the minds of the men who drafted the ATS.” 542 U.S., at 715.

This history teaches that Congress drafted the ATS “to furnish jurisdiction for a relatively
modest set of actions alleging violations of the law of nations.” Id., at 720. The principal
objective of the statute, when first enacted, was to avoid foreign entanglements by ensuring the
availability of a federal forum where the failure to provide one might cause another nation to
hold the United States responsible for an injury to a foreign citizen. See id., at 715-719; Kiobel,
569 U. S., at 123-124.

Over the first 190 years or so after its enactment, the ATS was invoked but a few times.
Yet with the evolving recognition—for instance, in the Nuremberg trials after World War 11—
that certain acts constituting crimes against humanity are in violation of basic precepts of
international law, courts began to give some redress for violations of international human-rights
protections that are clear and unambiguous. In the modern era this began with the decision of the
Court of Appeals for the Second Circuit in Filartiga v. Pena-Irala, 630 F. 2d 876 (1980).

In Filartiga, it was alleged that a young man had been tortured and murdered by Peruvian
police officers, and that an officer named Pena-Irala was one of the supervisors and perpetrators.
Some members of the victim’s family were in the United States on visas. When they discovered
that Pena-Irala himself was living in New York, they filed suit against him. The action, seeking
damages for the suffering and death he allegedly had caused, was filed in the United States
District Court for the Eastern District of New York. The Court of Appeals found that there was
jurisdiction under the ATS. For this holding it relied upon the universal acknowledgment that
acts of official torture are contrary to the law of nations. Id., at 890. This Court did not review
that decision.

In the midst of debates in the courts of appeals over whether the court in Filartiga was
correct in holding that plaintiffs could bring ATS actions based on modern human-rights laws
absent an express cause of action created by an additional statute, Congress enacted the Torture
Victim Protection Act of 1991 (TVPA), 106 Stat. 73, note following 28 U. S. C. 81350. H. R.
Rep. No. 102-367, pp. 3-4 (1991) (H. R. Rep.) (citing Tel-Oren v. Libyan Arab Republic, 726 F.
2d 774 (CADC 1984)); S. Rep. No. 102- 249, pp. 3-5 (1991) (S. Rep.) (same). The TVPA—
which is codified as a note following the ATS—creates an express cause of action for victims of
torture and extrajudicial killing in violation of international law.

After Filartiga and the TVPA, ATS lawsuits became more frequent. Modern ATS
litigation has the potential to involve large groups of foreign plaintiffs suing foreign corporations
in the United States for alleged human-rights violations in other nations. For example, in Kiobel
the plaintiffs were Nigerian nationals who sued Dutch, British, and Nigerian corporations for
alleged crimes in Nigeria. 569 U. S., at 111-112. The extent and scope of this litigation in United
States courts have resulted in criticism here and abroad. See id., at 124 (noting objections to ATS
litigation by Canada, Germany, Indonesia, Papua New Guinea, South Africa, Switzerland, and
the United Kingdom).

In Sosa, the Court considered the question whether courts may recognize new,
enforceable international norms in ATS lawsuits. 542 U. S., at 730-731. The Sosa Court
acknowledged the decisions made in Filartiga and similar cases; and it held that in certain
narrow circumstances courts may recognize a common-law cause of action for claims based on
the present-day law of nations, in addition to the “historical paradigms familiar when 81350 was
enacted.” 542 U. S., at 732. The Court was quite explicit, however, in holding that ATS litigation
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implicates serious separation-of-powers and foreign-relations concerns. Id., at 727-728. Thus,
ATS claims must be “subject to vigilant doorkeeping.” Id., at 729.

This Court next addressed the ATS in Kiobel, the case already noted. There, this Court
held that “the presumption against extraterritoriality applies to claims under the ATS, and that
nothing in the statute rebuts the presumption.” 569 U. S., at 124. The Court added that “even
where the claims touch and concern the territory of the United States, they must do so with
sufficient force to displace the presumption against extraterritorial application.” Id., at 124-125.

1

With these principles in mind, this Court now must decide whether common-law liability
under the ATS extends to a foreign corporate defendant. It could be argued, under the Court’s
holding in Kiobel, that even if, under accepted principles of international law and federal
common law, corporations are subject to ATS liability for human-rights crimes committed by
their human agents, in this case the activities of the defendant corporation and the alleged actions
of its employees have insufficient connections to the United States to subject it to jurisdiction
under the ATS. Various amici urge this as a rationale to affirm here, while the Government
argues that the Court should remand this case so the Court of Appeals can address the issue in
the first instance. There are substantial arguments on both sides of that question; but it is not the
question on which this Court granted certiorari, nor is it the question that has divided the Courts
of Appeals.

The question whether foreign corporations are subject to liability under the ATS should
be addressed; for, if there is no liability for Arab Bank, the lengthy and costly litigation
concerning whether corporate contacts like those alleged here suffice to impose liability would
be pointless. In addition, a remand to the Court of Appeals would require prolonging litigation
that already has caused significant diplomatic tensions with Jordan for more than a decade. So it
is proper for this Court to decide whether corporations, or at least foreign corporations, are
subject to liability in an ATS suit filed in a United States district court.

Before recognizing a common-law action under the ATS, federal courts must apply the
test announced in Sosa. An initial, threshold question is whether a plaintiff can demonstrate that
the alleged violation is “of a norm that is specific, universal, and obligatory.” 542 U. S., at 732
(internal quotation marks omitted). And even assuming that, under international law, there is a
specific norm that can be controlling, it must be determined further whether allowing this case to
proceed under the ATS is a proper exercise of judicial discretion, or instead whether caution
requires the political branches to grant specific authority before corporate liability can be
imposed. See id., at 732— 733, and nn. 20-21. “[T]he potential implications for the foreign
relations of the United States of recognizing such causes should make courts particularly wary of
impinging on the discretion of the Legislative and Executive Branches in managing foreign
affairs.” Id., at 727.

It must be said that some of the considerations that pertain to determining whether there
is a specific, universal, and obligatory norm that is established under international law are
applicable as well in determining whether deference must be given to the political branches. For
instance, the fact that the charters of some international tribunals and the provisions of some
congressional statutes addressing international human-rights violations are specifically limited to
individual wrongdoers, and thus foreclose corporate liability, has significant bearing both on the
content of the norm being asserted and the question whether courts should defer to Congress.
The two inquiries inform each other and are, to that extent, not altogether discrete.
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With that introduction, it is proper now to turn first to the question whether there is an
international-law norm imposing liability on corporations for acts of their employees that
contravene fundamental human rights.

A

Petitioners and Arab Bank disagree as to whether corporate liability is a question of
international law or only a question of judicial authority and discretion under domestic law. The
dispute centers on a footnote in Sosa. In the course of holding that international norms must be
“sufficiently definite to support a cause of action,” the Court in Sosa noted that a “related
consideration is whether international law extends the scope of liability for a violation of a given
norm to the perpetrator being sued, if the defendant is a private actor such as a corporation or
individual.” Id., at 732, and n. 20.

* * * *

...[T]he Court need not resolve the questions whether corporate liability is a question that
is governed by international law, or, if so, whether international law imposes liability on
corporations. There is at least sufficient doubt on the point to turn to Sosa’s second question—
whether the Judiciary must defer to Congress, allowing it to determine in the first instance
whether that universal norm has been recognized and, if so, whether it is prudent and necessary
to direct its enforcement in suits under the ATS.

B1

Sosa is consistent with this Court’s general reluctance to extend judicially created private
rights of action. The Court’s recent precedents cast doubt on the authority of courts to extend or
create private causes of action even in the realm of domestic law, where this Court has “recently
and repeatedly said that a decision to create a private right of action is one better left to
legislative judgment in the great majority of cases.” 542 U. S., at 727 (citing Correctional
Services Corp. v. Malesko, 534 U. S. 61, 68 (2001); Alexander v. Sandoval, 532 U. S. 275, 286-
287 (2001)). That is because “the Legislature is in the better position to consider if the public
interest would be served by imposing a new substantive legal liability.” Ziglar v. Abbasi, 582 U.
S. __,__ (2017) (slip op., at 12) (internal quotation marks omitted). Thus, “if there are sound
reasons to think Congress might doubt the efficacy or necessity of a damages remedy, ... courts
must refrain from creating the remedy in order to respect the role of Congress.” Id., at ___ (slip
op., at 13).

This caution extends to the question whether the courts should exercise the judicial
authority to mandate a rule that imposes liability upon artificial entities like corporations. Thus,
in Malesko the Court held that corporate defendants may not be held liable in Bivens actions. See
Bivens v. Six Unknown Fed. Narcotics Agents, 403 U. S. 388 (1971). Allowing corporate liability
would have been a “marked extension” of Bivens that was unnecessary to advance its purpose of
holding individual officers responsible for “engaging in unconstitutional wrongdoing.” Malesko,
534 U. S., at 74. Whether corporate defendants should be subject to suit was “a question for
Congress, not us, to decide.” Id., at 72.

Neither the language of the ATS nor the precedents interpreting it support an exception to
these general principles in this context. In fact, the separation-of-powers concerns that counsel
against courts creating private rights of action apply with particular force in the context of the
ATS. See infra, at 25-26. The political branches, not the Judiciary, have the responsibility and
institutional capacity to weigh foreign-policy concerns. See Kiobel, 569 U. S., at 116-117. That
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the ATS implicates foreign relations “is itself a reason for a high bar to new private causes of
action for violating international law.” Sosa, supra, at 727.

In Sosa, the Court emphasized that federal courts must exercise “great caution” before
recognizing new forms of liability under the ATS. 542 U. S., at 728. In light of the foreign-policy
and separation-of-powers concerns inherent in ATS litigation, there is an argument that a proper
application of Sosa would preclude courts from ever recognizing any new causes of action under
the ATS. But the Court need not resolve that question in this case. Either way, absent further
action from Congress it would be inappropriate for courts to extend ATS liability to foreign
corporations.

2

Even in areas less fraught with foreign-policy consequences, the Court looks to
analogous statutes for guidance on the appropriate boundaries of judge-made causes of action.
See, e.g., Miles v. Apex Marine Corp., 498 U. S. 19, 24 (1990); Blue Chip Stamps v. Manor
Drug Stores, 421 U. S. 723, 736 (1975). Doing so is even more important in the realm of
international law, where “the general practice has been to look for legislative guidance before
exercising innovative authority over substantive law.” Sosa, supra, at 726.

Here, the logical place to look for a statutory analogy to an ATS common-law action is
the TVPA—the only cause of action under the ATS created by Congress rather than the courts.
As explained above, Congress drafted the TVPA to “establish an unambiguous and modern basis
for a cause of action” under the ATS. H. R. Rep., at 3; S. Rep., at 4-5. Congress took care to
delineate the TVPA’s boundaries. In doing so, it could weigh the foreign-policy implications of
its rule. Among other things, Congress specified who may be liable, created an exhaustion
requirement, and established a limitations period. Kiobel, 569 U. S., at 117. In Kiobel, the Court
recognized that “[e]ach of these decisions carries with it significant foreign policy implications.”
Ibid. The TVPA reflects Congress’ considered judgment of the proper structure for a right of
action under the ATS. Absent a compelling justification, courts should not deviate from that
model.

The key feature of the TVPA for this case is that it limits liability to “individuals,” which,
the Court has held, unambiguously limits liability to natural persons. Mohamad v. Palestinian
Authority, 566 U. S. 449, 453-456 (2012). Congress’ decision to exclude liability for
corporations in actions brought under the TVPA is all but dispositive of the present case. That
decision illustrates that significant foreign-policy implications require the courts to draw a
careful balance in defining the scope of actions under the ATS. It would be inconsistent with that
balance to create a remedy broader than the one created by Congress. Indeed, it “would be
remarkable to take a more aggressive role in exercising a jurisdiction that remained largely in
shadow for much of the prior two centuries.” Sosa, supra, at 726.

According to petitioners, the TVPA is not a useful guidepost because Congress limited
liability under that statute to “individuals” out of concern for the sovereign immunity of foreign
governmental entities, not out of general hesitation about corporate liability under the ATS. The
argument seems to run as follows: The TVPA provides a right of action to victims of torture and
extrajudicial killing, and under international law those human-rights violations require state
action. For a corporation’s employees to violate these norms therefore would require the
corporation to be an instrumentality of a foreign state or other sovereign entity. That concern is
absent, petitioners insist, for crimes that lack a state-action requirement—for example, genocide,
slavery, or, in the present case, the financing of terrorists.
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At least two flaws inhere in this argument. First, in Mohamad the Court unanimously
rejected petitioners’ account of the TVPA’s legislative history. 566 U. S., at 453, 458-460. The
Court instead read that history to demonstrate that Congress acted to exclude all corporate
entities, not just the sovereign ones. Id., at 459-460 (citing Hearing and Markup on H. R. 1417
before the House Committee on Foreign Affairs and Its Subcommittee on Human Rights and
International Organizations, 100th Cong., 2d Sess., 87-88 (1988)); see also 566 U. S., at 461
462 (BREYER, J., concurring). Second, even for international-law norms that do not require
state action, plaintiffs can still use corporations as surrogate defendants to challenge the conduct
of foreign governments. In Kiobel, for example, the plaintiffs sought to hold a corporate
defendant liable for “aiding and abetting the Nigerian Government in committing,” among other
things, “crimes against humanity.” 569 U. S., at 114; see also, e.g., Sarei v. Rio Tinto, PLC, 671
F. 3d 736, 761-763 (CA9 2011) (en banc) (corporate defendant allegedly used Papua New
Guinea’s military to commit genocide), vacated and remanded, 569 U. S. 945 (2013).

Petitioners contend that, instead of the TVPA, the most analogous statute here is the Anti-
Terrorism Act. That Act does permit suits against corporate entities. See 18 U. S. C. 88 2331(3),
2333(d)(2). In fact, in these suits some of the foreign plaintiffs joined their claims to those of
United States nationals suing Arab Bank under the Anti-Terrorism Act. But the Anti-Terrorism
Act provides a cause of action only to “national[s] of the United States,” and their “estate,
survivors, or heirs.” 82333(a). In contrast, the ATS is available only for claims brought by “an
alien.” 28 U. S. C. §1350. A statute that excludes foreign nationals (with the possible exception
of foreign survivors or heirs) is an inapt analogy for a common-law cause of action that provides
a remedy for foreign nationals only.

To the extent, furthermore, that the Anti-Terrorism Act is relevant it suggests that there
should be no common-law action under the ATS for allegations like petitioners’. Otherwise,
foreign plaintiffs could bypass Congress’ express limitations on liability under the Anti-
Terrorism Act simply by bringing an ATS lawsuit. The Anti-Terrorism Act, as mentioned above,
is part of a comprehensive statutory and regulatory regime that prohibits terrorism and terrorism
financing. The detailed regulatory structures prescribed by Congress and the federal agencies
charged with oversight of financial institutions reflect the careful deliberation of the political
branches on when, and how, banks should be held liable for the financing of terrorism. It would
be inappropriate for courts to displace this considered statutory and regulatory structure by
holding banks subject to common-law liability in actions filed under the ATS.

In any event, even if the Anti-Terrorism Act were a suitable model for an ATS suit,
Congress’ decision in the TVPA to limit liability to individuals still demonstrates that there are
two reasonable choices. In this area, that is dispositive—Congress, not the Judiciary, must decide
whether to expand the scope of liability under the ATS to include foreign corporations.

3

Other considerations relevant to the exercise of judicial discretion also counsel against
allowing liability under the ATS for foreign corporations, absent instructions from Congress to
do so. It has not been shown that corporate liability under the ATS is essential to serve the goals
of the statute. As to the question of adequate remedies, the ATS will seldom be the only way for
plaintiffs to hold the perpetrators liable. See, e.g., 18 U. S. C. 81091 (criminal prohibition on
genocide); 81595 (civil remedy for victims of slavery). And plaintiffs still can sue the individual
corporate employees responsible for a violation of international law under the ATS. If the Court
were to hold that foreign corporations have liability for international-law violations, then
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plaintiffs may well ignore the human perpetrators and concentrate instead on multinational
corporate entities.

As explained above, in the context of criminal tribunals international law itself generally
limits liability to natural persons. Although the Court need not decide whether the seeming
absence of a specific, universal, and obligatory norm of corporate liability under international
law by itself forecloses petitioners’ claims against Arab Bank, or whether this is an issue
governed by international law, the lack of a clear and well-established international-law rule is of
critical relevance in determining whether courts should extend ATS liability to foreign
corporations without specific congressional authorization to do so. That is especially so in light
of the TVPA’s limitation of liability to natural persons, which parallels the distinction between
corporations and individuals in international law.

If, moreover, the Court were to hold that foreign corporations may be held liable under
the ATS, that precedent-setting principle “would imply that other nations, also applying the law
of nations, could hale our [corporations] into their courts for alleged violations of the law of
nations.” Kiobel, 569 U. S., at 124. This judicially mandated doctrine, in turn, could subject
American corporations to an immediate, constant risk of cl